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ON METHODS OF SELF-EDUCATION, 


RECOMMENDED OR ADOPTED BY SOME LAWYERS OF THE LAST TWO 
CENTURIES. 

An inquiry as to the plans of self-education among 
modern lawyers, in contrast with the collegiate education 
of a former age, may not improperly begin with the middle 
part of the seventeenth century. 

Lord Keeper Guildford, according to his brother and 
biographer, Roger North, “used constantly the commons in 
the hall at noons and nights, and fell into the way of 
putting cases (as they call it), which much improved him; 
and he was very good at it, being of a ready apprehension, 
a nice distinguisher, and prompt speaker. He used to say 
that no man could be a good lawyer that was not a good 
put-case.”’ 

Roger North, however, himself commences his little dis- 
course on the study of the laws by declaring, that “Of all 
the professions in the world that pretend to book learning, 
none is so destitute of institution as that of the Common 
Law.” And from his time downward, students in the Inns 
of Court have been pretty much left to the guidance of 
their own intelligence, with the help of private tuition, 
and of such published works as have from time to time 
appeared, without the authority of any recognized board 
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of instructors. The exception to this statement is to be 
found in the institution of law lectures and classes, and 
periodical examinations; but this, as a continued and con- 
nected plan, is a recent one. During the. period of about 
two hundred years, in which an allowed independence was 
customary, some of the most eminent of our judges and 
lawyers have grown up; and it is scarcely an idle curiosity 
that would search for the schemes of study which they may 
have adopted or formed, in the belief that these would 
furnish hints of which modern students might make some 
good use. An early notice of this sort is to be found in 
Sir Matthew Hale’s preface to Rolle’s Abridgment, where 
he mentions of the author, that, “from his first admission 
to the society of the Inner Temple, which was Ist February, 
6 Jac., and till his call to be a sergeant, he had contempo- 
raries of the same society, of great parts, learning and 
eminence; as, viz., Sir Edward Littleton, afterwards | Chief 
Justice of the Common Pleas, and Lord Keeper of the 
Great Seal of England; Sir Edward Herbert, afterwards 
Attorney General; Sir Edward Gardyner, afterwards Re- 
corder of London; and that treasury of all kind of learn- 
ing, Mr. John Selden. With these he kept a long, constant, 
and familiar conv erse and acquaintance, and there ‘by greatly 
improved both his own learning and theirs, especially in the 
common law, which he principally intended; for it was the 
constant and almost daily course, for many years together, 
of these great traders in learning, to bring in their several 
acquests therein, as it were, into a common stock by mu- 
tual communication, whereby each of them became in a 
great measure the participant and common possessor of the 
others’ learning and knowledge.” This plan of associa- 
tion in study deserves particular notice, and not the less so 
because it is a natural effect of the modern system of pri- 
vate tuition to give rise to occasional talk on legal topics 
in the pupil-room, which may be supposed to be a substi- 
tute for it. But, even when other circumstances are favora- 
ble, there is likely to be too large a proportion of attention 
to drawing, to allow free scope for a well-weighed system 
of mutual discussion on leading topics. Arrangement and 
selection are principal advantages of such a plan. But the 
influx and order of the tutor’s papers are not at the pupil’s 
discretion, and these would have to be taken when they 
came. Is it not therefore of material consequence that 
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law students, with any high aims, should find congenial 
companions beyond the limits of the pupil room, and cen- 
cert with them schemes of reading, cross-questioning, ana- 
lyzing and discussing, which may be made preparatory and 
supplemental to the usual routine of werk? If any farther 
sanction were needed for such an idea, I would refer to the 
instance of Sir S. Romilly. He writes thus of himself and 
his friend, Mr. Baynes: “We prosecuted our studies to- 
gether; we communicated to each other, and compared the 
notes which we took during our attendance in the courts. 
We used to meet at night at each other’s chambers, to read 
some of the classics, particularly Tacitus, in whom we both 
took great delight; and we formed a little society, to which 
we admitted only two other persons, Holroyd and Chris- 
tian, for arguing points of law upon questions which we 
suggested in turn. One argued on each side as counsel, the 
other two acted the part of judges, and were obliged to 
give at length the reasons of their decisions; an exercise 
which was, certainly, very useful to us all.” Of such a 
system of companionship Roger North wrote thus: “I will 
be bold to say that they shall improve one another by dis- 
course, as much as all their other study, without it, could 
improve them. There are many reasons,” he says, “ that 
demonstrate the use of society in the study of the law. 
1st, Regulating mistake. Oftentimes a man shall read, and 
go away with a sense clean contrary to the book, and he 
shall be as confident as if he were in the right; this his 
companion shall observe, and, sending him to the book, 
rectify his mistake. 2d, Confirming what he has read; 
for that which was confused in the memory, by rehearsing 
will clear up and become distinct, and so more thoroughly 
understood and remembered. 3d, Aptness to speak. For 
a man may be possessed of a bookcase, and think he has it 
ad-unguem throughout, and when he offers at it shall find 
himself at a loss, and his words will not lie right and be 
proper, or perhaps too many, and his expression confused ; 
when he has once talked his case over, and his company 
have tossed it a little to and fro, then he shall utter it more 
readily, with fewer words and much more force. Lastly, 
The example of others, and learning from them many things 
which would not have been otherwise known. In fine, the 
advantages of a fit society are to a student superior to all 
others put together, and I shall not go about to make « 
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complete catalogue of them.” The little book of Roger 
North’s, from which quotations have been given, is worth 
reading for the value of its suggestions, as well as curious 
through its quaintness. And it may be of some interest to 
give a short sketch of the plan of legal self-education 
which he recommends. The directly legal part of educa- 
tion he treats of under the heads of reading, common- 
placing, conversing, and reporting. For reading or study, 
he recommends the text of Littleton’s Tenures, without 
comment, and notices also Perkins’s Profitable Book. Here 
he digresses to argue in favor of attention to law French, 
on grounds not wholly applicable now; and recommends 
the old book, Terms of the Law. For a somewhat later 
stage he advises the student to have more than a single 
book in reading at a time, and to have some as subsidiary 
to lighten the labor of the more difficult. For such a 
use, he mentions a work on Old Tenures, Doctor and Stu- 
dent, and Fortescue De Laudibus Legum Anglia, together 
with some accounts of ancient law in ‘Latin, by Mr. Selden. 
For more serious reading, after Littleton he advises Plow- 
den’s Commentaries, and, to be taken along with these, Fitz- 
herbert’s Natura Brevium, Crompton’s Jurisdiction of Courts, 
and Staunford’s Pleas of the Crown, with the book at the 
end, De Prerogativa Regis, and Manwood’s Forest Law. 
But with the treatises there should be something in the na- 
ture of precedents. “It is useful,” he says, “to have near 
at hand the Registrum Brevium, because many processes are 
there not in the Natura, and no information or description 
can be so well to explain a process as the form itself; and 
for the same reason it is good to have within reach some 
of the books of entries, as Rastal, Coke, &c.; for if you 
would understand what counts, bars, pleas, replications, de- 
murrers, and joining issues, and the like are, there you 
may read the form of them, which speaks all that is to be 
known of them.” As to the Year-Books, he does not re- 
commend an attempt to master them in mass, as being an 
undertaking too studious for the age, and, indeed, as not 
suitable to so early a period of study; but that, after Plow- 
den, the student should take in hand the Year-Book that 
is called Henry VIL, which, he says, “is accounted the 
most explicit in expression and matter, and very many of 
the chief law matters now evidently known were con- 
sidered, debated, and resolved there; and it gives an idea 
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of the manner of practice and expression of the law in 
that time, and enables a student to read the other books of 
the Annals, or to understand them, if he has occasion to 
consult, or peruse any cases referred to there.” Together 
with this he recommends, as rather lighter reading, some of 
Lord Coke’s institutionary pieces, as his Pleas of the Crown, 
Jurisdiction of Courts, and Comments upon Magna Charta and 
the old statutes. And, when this is done, he advises to 
enter upon some of what were then the more modern Reports. 
I will not follow farther his directions as to books, except 
to say that he refers to Coke’s Reports, but includes the 
Commentary upon Littleton in the censure which he passes 
on those law books which he regards as common-place 
books made ready to hand. It is, however, on account of 
this quality that he objects to them; for the diligent con- 
struction of a common-place book by the student himself, he 
treats as an important branch of his education, and reasons 
in favor of this ancient mode of learning with considerable 
force. “It will often happen,” he says, “ that a man shall 
hear a question of law stated, and remember that he has 
read some case or other very apposite to it, if not the very 
question in point resolved, somewhere in the books, and if 
he would give all he is worth, he cannot recover where it is 
to be found.” Common-placing is the remedy according to 
North. “Now he that common-places along with his read- 
ing, runs straight to his book, and, knowing the method, 
probably at first finds it out. But if it be a matter that 
may with equal propriety fall under several titles, then he 
has two or more to look over, and perhaps divers, and not 
hit on the right. This is not loss, but gain of time, for the 
very perusing the common-place book, and the many entries 
there which will be taken notice of, besides what is searched 
for there, will refresh the memory in divers other points 
that are not in his inquisition; for these entries, being his 
own, bring to his mind the case at large, the book, and 
many other circumstances that occurred in his reading, be- 
side what was noted, and hath an unthought of virtue in 
improving, or at least retaining in, or, it may be, recover- 
ing in what one has once read; and in regard that judg- 
ment grows with study, and more with experience, it is of 
more use to recover a case to the memory when the judg- 
ment is ripe to esteem and value it, than it was at first to 
read and set itdown. Now this advantage is not had from 
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perusing indexes, common-places, or abridgments of others ; 
for there no more is known than what falls under the eye, 
and that, perhaps, so short and imperfect that it breeds in 
the mind rather confusion than the distinction and informa- 
tion of Law.” The good sense-of these remarks is clear, 
and they are not become unserviceable through the changes 
in the law, however much the practice of common-placing 
may have fallen into disuse. North’s next expedient, “con- 
versing,” has already been noticed. Another which he men- 
tions is reporting — the student’s making his own notes in 
court of the material points in cases, first in a rough note- 
book, and afterwards in one more carefully kept. 

Some advice on the study of the law, given by a person 
of much more authority than North, is to be found in Sir 
M. Hale’s preface to Rolle’s Abridgment, republished in the 
Collectanea Juridica, and already referred to. He enforces 
the importance of method as essential to retaining what is 
read, and gives an outline of a course of study, which, as 
coming from so great a man, I will repeat in his own 
words: “First, it is convenient for a student to spend 
about two or three years in the diligent reading of Little- 
ton, Perkins, Doctor and Student, Fitzherbert’s Natura 
Brevium, and especially my Lord Coke’s Commentaries, and 
possibly his Aeports: this will fit him for exercise, and ena- 
ble him to improve himself by conversation and discourse 
with others, and enable him profitably to attend the courts 
of Westminster. After two or three years so spent, let 
him get him a large common-place book, divide it into 
alphabetical titles, which he may easily gather up, by ob- 
serving the titles of Brook’s Abridgment, and some tables 
of law-books; and possibly (as shall be shown) this book 
now published” (viz., Rolle’s Abridgment) “ may be the basis 
of his common-place book. Afterwards it iight be fit to 
begin to read the Year-Books, and because many of the 
elder Year-Books are filled with law not so much now in 
use, he may single out for his ordinary constant reading 
such as are most useful, as the last part of E. IIL, the book 
of assizes, the second part of H. VL, E. IV., H. VIL, and 
so come down in order and succession of time to the later 
law, viz., Plowden, Dyer, Coke’s reports the second time, 
and those other reports lately printed. As he reads, it 
is fit to compare case with case, and to compare the plead- 
ings of cases with the books of entries, especially Rastal’s, 
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which is the best, especially in relation to the year-books. 
What he reads in the course of his reading, let him enter 
the abstract or substance thereof, especially of cases 
or points resolved, into his common-place book, under 
their proper titles; and if one case falls aptly under 
several titles, and it can be conveniently broken, let him 
enter each part under its proper title; if it cannow well 
be broken, let him enter the abstract of the entire case 
under the title most proper for it, and make references 
from the other titles unto it. It is true, a student will 
‘waste much paper in this way, and possibly in two or three 
years will see many errors and impertinences in what he 
hath formerly done, and much irregularity and disorder in 
the disposing of his matter under improper heads. But he 
will have these infallible advantages attending this course: 
1. In process of time he will be more perfect and dexterous 
in this business. 2. Those first imperfect and disordered 
essays will, by frequent returns upon them, be intelligible, 
at least to himself, and refresh his memory. 3. He will by 
this means keep together under apt titles whatsoever he 
hath read. 4. By often returning upon every title, as occa- 
sion of search or new insertions require, he will strangely 
revive and imprint in his memory what he hath formerly 
read. 5. He will be able at one view to see the substance 
of whatsoever he hath read concerning any one subject, 
without turning to every book (only when he hath particu- 
lar occasion of advice or argument, then it will be necessary 
to look upon that book at large which he finds useful to 
his purpose). 6. He will be able upon any occasion sud- 
denly to find any thing he hath read, without recoursing to 
tables or other repertories, which are oftentimes short, and 
give a lame account of the subject sought for.” 

Of the scheme for studying the law, of which the above 
quotation forms a large part, Sir Thomas Reeve, who was 
Chief Justice of the Common Pleas in the reign of George 
IL, writes that it was the best extant. He himself gives 
some advice to a nephew, and bids him begin with a cursory 
reading of Wood's Institutes, “with an intent to understand 
only the general divisions of the law, and obtain the pre- 
cise ideas used in it;” and, as a further means for the 
same object, recommends the Termes de la Ley and Jacob's 
Dictionary (with a caution, however, against too much 


reliance on the latter), and gives directions as to some. 
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further help for the understanding of Wood’s chapter of 
conveyances. Then he comes to Littleton. “ This done,’ 
he says, “read Littleton’s Tenures, without notes; consider 
it well, abridge such parts of it as the other books inform 
you is law at this day. Thus armed, venture upon Coke’s 
comment or institute upon Littleton’s Tenures, which being 
well understood the whole is conquered, and without which 
a common sound lawyer can never be made.” He gives 
advice as to the manner of mastering Coke, and recom- 
mends after it a second careful review of Wood’s Insti- 
tutes, with an intent to digest the several heads of the law 
for the use of memory; and a perusal of the more useful 
statutes at large, in the order in which Wood quotes them, 
and an examination of the reports for the proof of his 
opinion. He refers to the preface to Rolle among books 
to be brought in for variety during the second stage of 
study, “as Doctor and Student, Noy’s Maxims, Curson’s Of- 
Jice of Executors, Hale’s History of the Common Law, prin- 
cipally, with Finch’s Law and Rolle’s Abridgment in the 
preface; in which last you will find the best scheme for 
studying the law now extant. It will about this time, and 
not much sooner, be proper to give diligent attendance on 
the courts at Westminster, and to begin orderly reading 
the several reports, which must be read and common-placed 
in such manner as (by the experience which by this time 
you will have of the nature of the study) you will be best 
able to advise yourself.” In these three schemes (Roger 
North’s, Lord Hale’s, and Chief Justice Reeve’s) there is 
enough agreement to add to the weight of each. One of 
the most striking variations is North’s censure of Coke 
upon Littleton, on the ground, which certainly seems 
reasonable, that a ready-made comment on another work 
is a bad kind of book for instruction. “It is the confu- 
sion of a student,” he says, “and breeds more disorder in 
his brain than any other book can, that is not a mere index 
and abridgment; for this Commentary, so called, is only a 
common-place book exhausted, and the titles disposed after 
the alphabetical order, into that as may follow the text of 
Littleton, and bating the small application to the text, more 
often impertinent than otherwise. The subject-matter is 
extract of controversial law, which a student ought to gather 
for himself; for he will never thoroughly understand it, at 
least not retain it in his mind, when it is of another’s 
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gathering. No one ever learned a language by reading of a 
dictionary, so no man can be a lawyer by reading Indexes, 
Abridgments, and Common-places, such as this upon Little- 
ton is.” 

Notwithstanding these objections, however, the fact is 
unmistakeable that lawyers of former times set a surpass- 
ing value upon Coke upon Littleton. It is not only Sir 
Thomas Reeve’s opinion, and Sir Matthew Hale’s expres- 
sion, “ especially my Lord Coke’s commentaries ;” the eulo- 
gies and practice of other lawyers might be cited to the 
same purpose. An opinion of Mr. Butler’s is recorded, 
that he had never yet met with a person thoroughly con- 
versant with the law of real property, who did not think 
with him that he was the best lawyer, and would best suc- 
ceed in his profession, who best understood Coke upon 
Littleton. And a saying of Chief Justice Wilmot is men- 
tioned: “I know from experience, that the doses I took of 
Lord Coke about forty years ago, operate to this day.” 
Those who are familiar with the current opinion of good 
lawyers half a century since, will perhaps bear witness to 
an esteem of the commentary which many persons would 
now think extravagant. 

There are other questions as to which these three plans 
vary; but with some differences there is a considerable 
general agreement. Lord Hale and Lord North both 
recommend Littleton’s Tenures ; Perkins’s Doctor and Stu- 
dent; Fitzherbert’s Natura Brevium ; Coke’s Ieports ; the 
Year Book mentioned as Henry VII. ; Plowden, Dyer, 
and Rastal’s Entries. 

Sir Thomas Reeve mentions Littleton and the Doctor and 
Student, and might have mentioned some of the others if he 
had given more of a list in detail than he did. But a point 
upon which they especially agree is the importance which 
they attach to the now often neglected habit of common- 
placing. This advice acquires additional weight from the 
example of the most eminent of the three. His biographer, 
Bishop Burnet, tells us that he made “divers collections 
out of the books he had read, and, mixing them with his 
own observations, digested them into a common-place book ; 
which he did with so much industry and judgment, that 
an eminent judge of the King’s Bench borrowed it of him 
when he was Lord Chief Baron. He unwillingly lent it, 
because it had been written by him before he was called to 
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the bar, and had never been thoroughly revised by him 
since that time; only what alterations had been made in 
the law by subsequent statutes and judgments, were added 
by him as they had happened ; but the judge having perused 
it, said that though it was composed by him so early, he did 
not think any laws yer in England could do it better, except 
he himself would again set about it. 

Perhaps the chief value of Sir Thomas Reeve’s advice 
lies not in the books, but in the general method which he 
recommends. He sums it up thus: “My whole scheme, 
without naming many books, is no more than this : — 

“First, Obtain precise ideas of the terms and general 
meaning of the law. 

“Secondly, Learn the general reason whereupon the law 
is founded. 

“Thirdly, From some authentic system, collect the great 
leading points of the law, in their natural order, as the first 
heads and divisions of your future inquiry. 

“Fourthly, Collect the several particular points, and 
range them under their generals as they occur, and as you 
find you can best digest them. 

“And whereas law must be considered in a twofold 
respect : — 

“T, As a rule of action; 

“TI. As the art of procuring redress when this rule is 
violated, the study in each of them may be easily regulated 
by the foregoing method; and the books so recommended 
will so carry on the joint work, that with this course, so 
finished, the student may pursue each branch of either to 
its utmost extent, or return to his centre of general knowl- 
edge without confusion, which is the only way of rendering 
things easy for the memory.” 


To turn now, from courses recommended, to courses pur- 
sued, and from the special mode of studying English law, 
to the auxiliary studies which eminent lawyers have taken 
as introductory or collateral. Here two instances occur as 
among the most obvious and common — History and the 
Roman Civil Law. As to the latter of these, we read of 
Sir Matthew Hale, that “he set himself much to the study 
of the Roman law; and though he liked the way of judica- 
ture in England by juries much better than that of the 
civil law, where so much was trusted to the judge, yet he 
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often said, that the true grounds and reasons of law were 
so well delivered in the digests, that a man could never 
understand law as a science so well as by seeking it there ; 
and therefore lamented much that it was so little studied 
in England.” 

There will be occasion to refer again to this subject. As 
to history, Bishop Burnet does not say much, but the little 
which he says is characteristic. After speaking of some 
of Lord Hale’s more general studies, he says: “ To this he 
added great searches into ancient history, and particularly 
into the roughest and least delightful part of it, chro- 
nology.” 

I do not know what proportion his historical studies 


bore to those memorable inquiries into other branches of 


knowledge (particularly scientific), which mark the versa- 
tile and unwearied energy of this great man’s mind—a 
mind continually influenced by a sense of duty, as well as 
by the love of knowledge. 

On this subject of history, Lord Somers may be taken 
as a leading example. Going to Oxford at a maturer age 
than was or is usual, he did not leave the University finally 
for about seven years. He was called to the bar, however, 
almost as soon as he entered Oxford, and began to prac- 
tise on his removal to London. The nature of his publi- 
cations indicates that his studies were directed to consti- 
tutional history. These publications began, it seems, with 
an election case (that of Mr. Denzil Onslow), “ wherein is 


much good matter and direction touching the due order of 


elections for parliament.” Afterwards came “ A brief His- 
tory of the Succession, collected out of the records and the 


most authentic historians, written for the satisfaction of 





the Earl of H ;” the second edition of which appears 
to have been published about six years after Mr. Somers’s 
removal to London. At another time was published “ The 
Security of Englishmen’s Lives; or, the Trust, Power, and 
Duty of the Grand Juries of England, explained according 
to the Fundamentals of the English Government, and the 
Declaration of the same made in Parliament, by many 
Statutes published for the Prevention of Popish Designs 
against the Lives of many Protestant Lords and Commo- 
ners, who stand firm to the Religion and Ancient Govern- 
ment of England.” These publications, directly connected 
as they are with the political struggles of the time, are also 
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memorable as showing the sort of legal education which 
this distinguished man had acquired; becoming eminent in 
constitutional learning while yet comparatively a junior in 
his profession. 

His place as one of the counsel on the trial of the 
Bishops, appears attributable in part to his learning and 
knowledge of the records. And this trial! also took place 
about six years after his removal to London. 

A degree of resemblance between the early courses of 
Lord Somers and Mr. Justice Blackstone makes it not un- 
natural to refer here to the latter, although considerably 
later in point of time. Blackstone’s long residence at the 
University was connected with want of success at first in 
his professional life in London. He retired to his fellow- 
ship at Oxford, with the design of practising as a provincial 
counsel, and delivered private lectures on the laws of Eng- 
land. Some occasional productions of his pen appeared 
before his great work came out. 

But it was when as Vinerian Professor he delivered the 
lectures of which the commentaries are stated by their 
author to be the substance, that his success became more 
assured. I cite his case as one showing how well the en- 
forced leisure and study of his University retirement from 
practice availed him afterwards. 

Chief Justice Wilmot is another instance of a scholarly 
and learned study of the profession. He was (it is said in 
the memoir by his son) not only accomplished in the laws 
of his own country, but was also well versed in the civil 
law, which he studied at Trinity Hall, Cambridge, and fre- 
quently affirmed that he had derived great advantage from 
it in the course of his profession. “He was a general 
scholar, but particularly conversant with those branches 
which had a near connection with his legal pursuits, such 
as history and antiquities. He was one of the original fel- 
lows of the Society of Antiquaries when first incorporated 
in 1750, and frequently attended their meetings, both before 
and after his retirement; most of his leisure hours were 
spent in the above researches.”’ 

A happy illustration of the methods and objects with 
which a law student may approach the subject of general 
history, is given in two letters attributed to Lord Mans- 
field, written perhaps (though I scarcely think it is shown to 
have been so) about the time of his call to the bar. It is 
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stated that he took his M.A. degree at Oxford in June, 
1730, and left the University soon afterwards for foreign 
travel, and that he was called to the bar in Michaelmas 
term of that year. 

The letters referred to were written to a young noble- 
man, and mark out for him courses of study in ancient and 
modern history. They do not profess to be plans for a 
lengthened and painstaking inquiry into these subjects. 
But, to one who remembers the occasion of them, they bear 
traces of a disposition for patient research, combined with 
a lively and comprehensive examination of the subjects 
considered, which make them valuable as examples of a 
masterly idea of study, as contrasted with that of a mere 
reader. 

One or two short extracts will give a notion of his 
methods. 

“The best and most profitable manner of studying 
modern history appears to me to be this: first, to take 
a succinct view of the whole, and get a general idea of the 
several states of Europe, with their rise, progress, princi- 
pal revolutions, connections, and interests; and when you 
have once got this general knowledge, then to descend to 
particulars, and study the periods which most deserve closer 
examination. The best way of getting this general knowl- 
edge is by reading the history of one or two of the prin- 
cipal states of Europe, and taking that of the less states 
occasionally as you go along, so far as it happens to 
be connected with the history of those leading powers, 
which you will naturally make your principal object, and 
consider the other as only accessoriz.” “I would advise 
you, when you have read in Henault the reign of any king, 
to read his character in Mezerai; for though nothing is less 
to be depended upon than such ideal characters, yet they 
are not entirely without their use; they are at least helps 
to the memory, and leave upon the mind pretty much the 
same sort of impression that is made by seeing the pictures 
of eminent men; when we have examined any such picture, 
no matter whether like or not, we grow, as it were, better 
acquainted with the original, and form to ourselves an idea 
of his person, which helps to fix in our memory whatever 
we hear or read about him.” 

To any one who should doubt whether a comprehensive 
cultivation of general literature is suitable to a lawyer, 








a 


” 





334 On Methods of Self-Education. 


Sir Samuel Romilly’s case may be mentioned as an eminent 
example of such a course. The account of his studies 
would be difficult of belief if coming from an unknown 
source; but we have his own testimony as a warrant for 
its truth. In early life he read, without system or object, 
such books as fell in his way, and such as his father’s li- 
brary afforded, and such as several circulating libraries to 
which he subscribed in succession could supply. Ancient 
history, English poetry, and works of criticism, were fa- 
vorite subjects; but poetry began to predominate over 
them all. Finding that he had some skill in English verse 
composition, he practised it for a time, but speaks with 
satisfaction of his afterwards relinquishing it. He applied 
himself to the study of Latin, and mentions that, in the 
course of three or four years, he had read every prose 
writer of the ages of pure Latinity, except those who have 
merely treated of technical subjects, such as Varro, Co- 
lumella, and Celsus. He had gone three times through the 
whole of Livy, Sallust, and Tacitus; had read all Cicero, 
with the exception, he believed, only of his Academic Ques- 
tions, and his treatises, De Finibus and De Divinatione. He 
had studied the most celebrated of his orations, his Lelius, 
his Cato Major, his treatise De Oratore, and his Letters; 
and had translated a great part of them. Terence, Virgil, 
Horace, Ovid, Juvenal, he had read again and again. Re- 
nouncing the hope of reading the Greek writers in the 
original, he yet went, he writes, through the most con- 
siderable of the Greek historians, orators, and philoso- 
phers, in the Latin versions, which generally accompany the 
original text. Travels he mentions as having been among 
his favorite subjects; and, as he seldom read either travels 
or history without maps before him, he had acquired a 
tolerable stock of geographical knowledge. He had read 
too a great deal of natural history, and had attended 
several courses of lectures on natural philosophy. To this 
may be added such a pleasure in pictures, and attention to 
them, that he tells us he knew the peculiar style of almost 
every master. Farther on in the memoir, he mentions his 
idea of becoming an author, and the methods he took to 
fit himself for this; how he began to exercise himself in 
prose compositions; and, judging translations to be the 
most useful exercise for forming a style, rendered into 
English the finest models of writing that the Latin lan- 
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guage afforded: almost all the speeches in Livy, very copi- 
ous extracts from Tacitus, the whole of Sallust, and many 
of the finest passages in Cicero; and read and studied the 
best English writers, Addison, Swift, Bolingbroke, Robert- 
son, and Hume, noting down every peculiar propriety and 
happiness of expression which he met with, and which he 
was conscious he should not have used himself. 

After his entrance at Gray’s Inn, he still continued to 
cultivate pursuits distinct from directly legal ones. “ It 
was not, however,” he says, “to law alone that I confined 
my studies. I endeavored to acquire much general knowl- 
edge. I read a great deal of history; I went on improving 
myself in the classics; I translated, composed, and en- 
deavored (though I confess with a success little propor- 
tioned to the pains I took) to form for myself a correct 
and elegant style; I translated the whole of Sallust, and a 
great part of Livy, Tacitus, and Cicero; I wrote political 
essays, and often sent them without my name to the news- 
papers, and was not a little gratified to find them always 
inserted; above all, [ was anxious to acquire a great fa- 
cility of elocution, which I thought indispensably necessary 
for my success. Instead, however, of resorting to any of 
those debating societies which were at that time much fre- 
quented, | adopted a very useful expedient, which I found 
suggested in Quintilian; that of expressing to myself, in 
the best language I could, whatever I had been reading; of 
using the arguments I had met with in Tacitus or Livy, and 
making with them speeches of my own, not uttered, but 
composed and existing only in thought. Occasionally, too, 


I attended the two Houses of Parliament; and used myself 


to recite in thought, or to answer the speeches I had heard 
there. That I might lose no time, I generally reserved 
these exercises for the time of my walking or riding; and, 
before long, [ had so well acquired the habit of it, that 1 
could think these compositions as I was passing through 
the most crowded streets.” The next sentence of the 
memoir might almost be anticipated. “The very close ap- 
plication with which I pursued my studies proved at last 
injurious to my health.” He mentions, however, that other 
causes also tended to impair it. 

On the subject of rhetoric, Sir W. Jones wrote thus at 
an early period of his studies: “I have opened two com- 
mon-place books, the one of the law, the other of oratory, 
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which is surely too much neglected in our modern speakers. 
I do not mean the popular eloquence which cannot be 
tolerated at the bar, but that correctness of style, and ele- 
gance of method, which at once please and persuade the 
hearer:” It may be fairly questioned whether an oratory 
so unimpassioned as to be best described by the words, 
“correctness of style and elegance of method,” taken alone, 
should ever be the aim of the law student. Very different 
words would occur to the mind at the mention of Curran 
or Erskine. And it would be interesting to consider what 
are the characteristics of genuine eloquence in general, and 
what modifications should be introduced in the various 
kinds of legal oratory; how far style should vary with the 
constitution of the court, and the nature of the trial. 

As to the value of a deliberate and earnest cultivation 
of public speaking as an art, there is something in the 
usages of the present time which gives additional im- 
portance to it. For the prevalence of the habit in the 
Crown Court of the prosecuting counsel’s going straight 
into the evidence without any opening speech, tends to 
bring about this result (among others), that barristers may 
arrive at some considerable practice without much opportu- 
nity of judging whether they can speak well or not; and, 
when the occasion arrives, may find themselves unprepared 
for it, and, adopting a slovenly and imperfectly considered 
style for a few occasions, never give the attention necessary 
for attaining to a better. Sir Samuel Romilly and Sir 
William Jones appear to have taken other methods than 
that of speaking at debating societies for the cultivation of 
rhetoric. A student able and willing to follow such exam- 
ples would be likely to find benefit from doing so. The 
use, however, of debating societies is quite worth con- 
sideration. There is a disposition in some men to throw 
scorn on them in the mass; but it may be questioned 
whether they do not condemn the practice with too sweep- 
ing a censure, from the evidence furnished by the more 
unfavorable instances of it. 

If a club of flippant and shallow men is likely to en- 
courage the more forward of their number to become 
remarkable rather for assurance and fluency than for wis- 
dom, good taste, or real force in speaking; so, on the other 
hand, a society composed, at the outset, of sensible men, 
with cultivated understandings and memories already fairly 
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stored, would form (one would think) a public opinion try- 

ing to the nerves even of a very self-confident debater, and 
would be fitted (if still kept select) to develop among its 
members the power of ready and powerful speaking, and 
yet to discipline their minds still farther in the discrim- 
inating judgment of thought and expression. 

Perhaps there is the more reason for some such means 
of training now, on account of the absence of excited party 
feeling in politics, which furnished one ready occasion for 
the exercise and improvement of vigorous oratory. 

Sir William Jones is an authority for setting value on 
another branch of education. which is hardly enough culti- 
vated —the study of foreign law, ancient and modern. 
Roman law has perhaps too nearly a monopoly of atten- 
tion. An elegant eulogy upon studies of this kind is con- 
tained in Sir William’s prefatory discourse to his transla- 
tions from Iseus : — 

“There is no branch of learning,” he says, “from whieh 


a student of the law may receive a more rational pleasure, 


or which seems more likely to prevent his being disgusted 
with the dry elements of a very complicated science, than 
the history of the rules and ordinances by which nations, 
eminent for wisdom, and illustrious in arts, have regulated 
their civil polity; nor is this the only fruit that he may ex- 
pect to reap from a general knowledge of foreign laws, 
both ancient and modern; for whilst he indulges the liberal 
curiosity of a scholar in examining the customs and insti- 
tutions of men whose works have yielded him the highest 
delight, and whose actions have raised his admiration, he 
will feel the satisfaction of a patriot in observing the 
preference due in most instances to the laws of his own 
country above those of all other states; or, if his just 
prospects in life give him hopes of becoming a legislator, 
he may collect many useful hints for the improvement even 
of that fabric which his ancestors have erected with infinite 
exertions of virtue and genius, but which, like all human 
systems, will ever advance nearer to perfection, and ever 
fall short of it.” 

The commendation of English law contained in this pas- 
sage is perhaps colored by an Englishman’s partiality; but 
it was not the expression of an unlearned man. 

Sir William Jones’s biographer says of him: “His re- 
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searches and studies were not confined to any one branch 
of jurisprudence; but embraced the whole in its fullest ex- 
tent. He compared the doctrines and principles of ancient 
legislators with the later improvements in the science of 
law; he collated the various codes of the different states 
of Europe, and collected professional knowledge wherever 
it was to be found.” Whatever allowance is to be made for 
a biographer’s esteem of his subject, these expressions de- 
note a man more fitted than is common to estimate the 
worth of the different European systems. 

Lord Eldon’s letter of advice to an equity student gives 
his view of education in the latter part of his own time, 
with a view to the Chancery bar. It contains another 
strong recommendation of Coke upon Littleton, inculcates 
an attention to common law, and an attendance on circuit, 
as useful to an equity lawyer, and lays much stress on a 
familiarity with conveyancing forms. 

To resume briefly some of the points above referred to. 
The value of knowledge, distinct from English law, is sug- 
gested by examples already noticed. 

And there are other eminent lawyers of whom it is 
observable how wide a field of knowledge they cultivated, 
apart from the studies immediately proper to their profes- 
sion. No doubt there have been men of a different kind, 
men whose confessed erudition and ability as mere lawyers, 
have been combined with but little intellectual eminence 
besides. And there have been cases (perhaps that of 
Sir Vicary Gibbs may be so considered) in which an early 
and scholarly classical education had cultivated habits of 
refined taste which could give a grace to the more austere 
studies of later years; while, nevertheless, the attractions 
of more general knowledge have been a good deal disre- 
garded. But it is natural to expect and desire to find in- 
stances of another sort. The studies and duties of the 
English bar call for an acquaintance with varied kinds of 
learning. 

Real property law is connected with the history of feud- 
alism, constitutional law with that of the English govern- 
ment, and with the principles of government in general, 
commercial law with the growth of trade and manufactures, 
criminal law with the discussion and application of moral 
rules. The business of an advocate brings him into con- 
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tact with the examination of the motives and dispositions 
which occasion or modify human actions, and some analytical 
study of the mind of man, in the abstract, seems not useless 
with a view to such an employment. Again, it is almost too 
little to say, that the laws of England, upon many subjects, 
derive illustration from a comparison with those of Rome. 
There are such points of resemblance and connection that 
a moderate amount of time spent on the civil law is among 
the most obvious of the preparatory studies for the English 
student. 

And it is not these studies only that are fitted to be of 
real advantage to a lawyer; versatility and enlargement of 
mind are of use in professional studies, and so is a culti- 
vated and refined taste. 

It could scarcely be said with truth of any branch of 
practical science, that it would not ever be of service to an 
advocate, and the advantage is real, though it may more 
easily escape attention, of gaining an acquaintance with all 
wholesome and sterling literature (in so far as such a habit 
does not trench on more essential studies), as tending to 
raise the tone of the mind generally, and to make it more 
influential on others, on account of a genuine superiority. 
With respect to a deliberate cultivation of the power of 
public speaking, there seems reason to doubt the wisdom 
of the present comparative neglect of it. Several causes 
may minister to this; one is an idea that eloquence, as well 
as poetry, is allotted to some favored persons only; and 
that there is something of conceit in the attempt to culti- 
vate the power of speaking, as implying pretensions to such 
an exceptional talent. But it may be answered, that it is 
well that those who would never be great orators, should 
yet speak with correctness and clearly; that there is some 
inconsistency in a man’s going to the bar at all (except as 
chamber counsel) if he disclaims even a moderate aptitude 
for speaking; and that it is not desirable, either for the 
client’s interest or the barrister’s reputation, that the first 
dubious attempt should be made in a case where there are 
practical results immediately involved. 

Whether preparation and practice be more or less valua- 
ble with a view to make a really powerful speaker, they 
seem the proper means for correcting positive faults of 
style, and supplying the degree of confidence, without which 
good enough materials will not be well handled. 
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And in this, as well as in many other things, it may be 
generally true, that he that aims high will shoot high, 
though he shoot not so high as he aims. 

The ancient law-books recommended by the authorities 
before cited, are now seldom seen in the hands of practical 
lawyers, or, perhaps, even of practical students. But it 
may naturally strike a reader as strange that this neglect 
has prevailed so greatly. Is it really the case, that nearly 
all which is of much value in them for present use, is to be 
met with in a serviceable form elsewhere? Or is it not 
rather that students, disgusted with their supposed dry- 
mess, and unable at first to tell what parts of their contents 
are obsolete, do not fairly test their worth? 

Whatever opinion be entertained upon this point, I be- 
lieve it will scarcely be doubted that there is at least some 
reason for the importance attributed to companionship in 
study — the companionship of a few carefully-chosen asso- 
ciates, in a hearty, assiduous prosecution of learning; if 
both general and legal, so much the better; but of legal 
studies at any rate. 

Congenial men, resolutely set upon such a plan, would 
be likely to place their standard of attainments high, and 
to arouse in one another tastes for various kinds of excel- 
lence which at first were not common to them; a friendly 
criticism might detect and expose the weak points in their 
several theories or plans, while there was still time to 
change; and the discouragements which attend upon the 
lonely student would be lightened by the consciousness of 
others struggling upward amidst like difficulties and with 
like aims. Wearied and refreshed by turns, but seldom 
altogether, such comrades in the long and rugged ascent 
which leads to excellence in our profession, might be likely 
to find their journey less trying and more speedy than 
that of the traveller who passed on from point to point 
alone. 

The energy which sometimes accompanies loneliness, 
and seems almost to outweigh its disadvantages, can hardly 
be unattainable amidst more social studies; while these 
might increase its value by contributing to a better di- 
rection of its efforts. 

And not the least pleasant attendant of such a course 
might be its retrospect, when in the possession, if not of 
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success, yet, at least, of the merited friendship of com- 
panions more successful than himself, the student should 
retroverse in memory the old path, rich to him not only 
with recollections of energy and patience, and of a liberal 
and philosophical pursuit of the profession, but also with 
far-extended recollections of the sympathy and esteem of 
his fellow-travellers. 





Circuit Court of the United States. District of Massachusetts. 
October Term, 1856. 


Foster v. PEASLEE. 


The collection act of 1799, §41, requires the delivery to the importer of 
distilled spirits, of a certain certificate to accompany each cask, as evi- 
dence that the same has been lawfully imported; and § 43 provides 
that the finding of such cask without meal certificate shall be pre- 
sumptive evidence of its being liable to forfeiture. In 1850 the Secre- 
tary of the Treasury directed the collectors to discontinue the delivery 
of said certificates except on payment of fees therefor, on the ground 
that the object of said provisions being the prevention of fraudulent 
claims for drawbacks, subsequent legislation had rendered them un- 
necessary. eld, that their object was also to prevent illegal importa- 
tion, and that the Secretary, having no power to repeal the rule of evi- 
dence established by § 43, had no right to withhold the certificate on 
which the burthen of proof depends. 

Whether the Secretary would have power, in any case, to order the col- 
lectors to disobey the positive requirement of an unrepealed act of Con- 
gress because later legislation, in his opinion, rendered the same un- 
necessary, quere. 

This action was assumpsit for money had and received, 
and was submitted upon the following statement of facts, 
viz: — 

On the 26th day of December, 1854, the plaintiffs im- 
ported into the port of Boston, from Rochelle, ninety-seven 
packages of brandy, of which due entry was made, in bond, 
at the custom house, at said port of Boston; and the plain- 
tiff applied to the defendant, who was the collector of 
customs at said port, for the certificates to accompany each 
cask or package of said brandy upon the sale thereof. But 
the said defendant refused to grant said certificates, unless 
the said plaintiffs would pay therefor the sum of four cents 
for each and every of said certificates, which the said plain- 
tiffs paid, but under the following protest in writing, then 
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and there filed with said defendant: “ We protest against 
the payment of fees for particular certificates, which we are 
entitled to without charge under § 41 of the act of 1799, 
and for marking and gauging under said act, believing that 
such charges or fees are unauthorized by any law of Con- 
gress, and that they are illegal and unjust.” 


Curtis, J.— The collection act of March 2, 1799, by its 
41st section, requires the delivery to the importer of distilled 
spirits, of a particular certificate, in the form prescribed, 
to accompany each cask wherever the same may be sent 
within the limits of the United States, as evidence that 
the same have been lawfully imported. The 43d section 
enacts that the importer shall deliver to the purchaser 
of each cask the certificate belonging thereto, on pain of 
forfeiting fifty dollars for neglecting so to do; and if any 
such cask of distilled spirits be found in the possession of 
any person unaccompanied by its certificate, it shall be 
presumptive evidence of its being liable to forfeiture, and 
shall be seized, and a forfeiture inflicted, if the claimant 
shall fail to prove on the trial that it was legally imported, 
and the duties paid thereon. 

It is stated at the bar that these certificates continued 
to be given, pursuant to the above directions of the col- 
lection act, until the year 1850, when, by a circular of the 
28th of March of that year, the then Secretary of the 
Treasury directed the collectors of the customs to discon- 
tinue their delivery, unless the importer should request it 
and pay fees to the officer for making the same. 

The grounds upon which the defendant’s counsel has 
rested the justification of this change of practice are, that 
the main purpose of these provisions of the collection 
act of 1799 was to guard against fraudulent claims for 
drawbacks on the exportation of spirits, wines and teas, 
for which opportunity was given by other provisions of law, 
which allowed those articles to go into the possession of 
the importer; and that, as by force of the acts of April 20, 
1818, (3 Sts. at Large, 469,) and March 3, 1849, sec. 5,(9 Sts. 
at Large, 399,) drawbacks cannot be claimed on the export 
of any articles, save those which have remained in the 
public stores, the opportunity for frauds, and the necessity 
of the certificates, marks, &c., to guard against them, no 
longer exist, and the Secretary of the Treasury had power 
to dispense with them. 
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Without stopping to inquire whether the Secretary of the 
Treasury has power, in any case, to order the collectors of 
customs to disobey the positive requirement of an unre- 
pealed act of Congress, because later legislation has ren- 
dered that requirement, in his opinion, unnecessary, I think 
it clear that, in this case, he had not power to order these 
certificates to be discontinued. The purpose of these pro- 
visions of the act of 1799 was not limited to the preven- 
tion of fraudulent claims for drawbacks. The object was 
to afford security against illegal importations. This ap- 
pears from the provisions requiring the certificate to ac- 
company each cask when sold, though the time limited for 
exportation may have expired; and also from the change 
of the burthen of proof respecting the legality of the im- 
portation, if such a cask be found in the possession of any 
person unaccompanied by the appropriate certificate. 

This rule of evidence the Secretary of the Treasury has 
no power to repeal, and it is the law of the land now; and, 
if so, it cannot be maintained that the Secretary has power 
to direct his subordinates to withhold these necessary docu- 
ments altogether, and thus subject the importer to the 
penalty which is inflicted for selling without a certificate, or 
the purchaser to the risk of seizure and condemnation; or 
to withhold them unless the importer will pay fees for 
them, thus exacting from the importer a tax not imposed 
by law. 

My opinion is that upon the facts agreed the plaintiff 
is entitled to a judgment. 

Milton Andros, for plaintiff. 

B. F. Hallett, for defendant. 
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Tue ScHOONER COERNINE. 


A contract by parties, resident in New York, with a citizen of North Caro- 
lina, to furnish labor, materials, and stores for building and equipping a 
vessel in North Carolina is not a maritime contract within the admiralty 
jurisdiction of the federal courts, and no lien is thereby created which 
can be enforced in rem. 

It seems that no enactment by a State legislature can be administered as 
the foundation of any right or remedy in admiralty. It is therefore 
immaterial whether any lien is given by a State law, or whether such 
law is of any force out of the limits of such State. 
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This was a libel in rem brought by ship-chandlers, resi- 
dent and doing business in New York, for the supply of 
labor, materials, and stores for building and equipping a 
vessel in the port of Wilmington, N.C. The opinion of 
the court was delivered by 

Betts, J.—The libellants place their right of action in 
this cause upon the grounds that the transaction between 
them and Gilbert L. Moore, in relation to the outfit and 
supply of materials for building and equipping the schooner 
Coernine, was a maritime contract concerning a foreign 
vessel and her employment in navigation and commerce, and 
that a debt was thereby created which became by impli- 
cation of law a lien upon the vessel, accompanying her 
wherever she went; or that by the local law of North 
Carolina, under which she was built, registered, and owned, 
and where the supplies were used, the schooner was made 
subject to a lien for that debt, which, by the principles of 
the general maritime law, is enforceable in this court. 

The position on the part of the claimants is, that this 
court has no jurisdiction over the subject matter of the suit, 
in any aspect of the case under which it is presented by 
the pleadings and proofs, and the cases of Pratt v. Reed, 
19 How. R. 359, and The claimants of the steamboat Jeffer- 
son V. Beers et al, (not yet published, but a copy of which 
has been furnished me), are relied upon as having settled, 
by the solemn adjudications of the Supreme Court, the law 
definitely to that effect. 

In view of the magnitude of interests depending upon 
the general question in this district, and its importance 
practically in the every-day business dealings within the 
port between mechanics and material men, and ship-owners 
and masters, it is deemed desirable that this specific point 
should be made the prominent subject of consideration and 
decision; especially if those judgments of the Supreme 
Court have worked any change in the rules heretofore ap- 
plied to this class of cases, and have diminished the securi- 
ties formerly enforced in this court in behalf of that order 
of creditors. 

In the first place, it is important to consider what were 
the special features in the case of Pratt v. Reed adjudged 
upon by the Supreme Court, and what character was affixed 
by that decision to the contract or credit in regard to 
necessaries supplied a foreign vessel on a voyage, in order 
to give them a privilege or lien against the vessel. 
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The steamboat Sultana was employed on the western 
lakes in the transportation of passengers and freight. 
She was enrolled and owned at Buffalo, and a debt was 
contracted at Erie, Pennsylvania, by her owner and master, 
for supplies of coal to her during the performance of a 
succession of trips, for a period of about two years. It 
was assumed by the court to have been necessary for the 
navigation of the vessel, that she should be furnished with 
coai on those occasions, although the proof on that head was 
held to be loose and indefinite. The libellant furnished her 
coal in that manner when demanded, from June, 1852, to 
May, 1854, and rendered a bill therefor, containing a run- 
ning account of debits and credits. The owner of the boat 
usually navigated her as master, and was present when the 
supplies were furnished. When he was not present, they 
were furnished at the request of the person in command. 
The answer denied that the supplies were furnished on the 
credit of the boat, and averred that they were furnished on 
the credit of the master. 

The court laid out of view the inadequacy of proof that 
the supply of coal was an actual necessity to the naviga- 
tion of the vessel, within the admiralty rule, at the time it 
was supplied her, because of the more serious difficulty in 
the case of the libellant, in the entire absence of any proof 
to show that there was also a necessity, at the time, of pro- 
curing the supplies, for a credit upon the vessel, which was 
asserted by the court to be as essential as that of the neces- 
sity of the article itself. “It seems to be supposed,” the 
court remarks, “that circumstances of less pressing neces- 
sity for supplies or repairs, and an implied hypothecation 
of the vessel to procure them, will satisfy the rule, than in 
case of a necessity sufficient to justify a loan of money on 
bottomry for the like purpose. We think this is a misap- 
prehension.” 

The court proceeds to justify the position of law taken 
by them on those facts, by reasoning against the sufficiency 
of the facts to authorize an implication of a lien in the 
case, and by an intimation strongly disfavoring the increase 
of maritime liens of this class, upon the lakes and rivers, 
as tending to perplex and embarrass business, rather than 
furnish facilities for carrying it forward, and declaring that 
such liens should be strictly limited to the necessities of 
commerce which created them. 
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The jurisdiction of the court over the question is one 
and the same when it concerns the business of commerce 
and navigation between ports and places in different States 
and Territories upon the lakes and navigable waters con- 
necting the lakes, as is possessed and exercised in case the 
vessels are employed in navigation and commerce upon the 
high seas or tide-waters within the admiralty and maritime 
jurisdiction of the United States.—(Act of Congress, Feb- 
ruary 26, 1846, 5 Sts. at Large, 726.) 

The similitude, and indeed identity, of the present case 
with that of Pratt v. Reed,in their leading features, appear 
thus to be nearly exact. In both instances the supplies and 
necessaries were obtained in ports of States foreign to 
those of which the vessels respectively belonged, and were 
procured through the direct contract and orders of the 
owner, who also, in each case, was master of the vessel at 
the time. In neither case was there any stipulation for di- 
rect payment of the purchase prices at the time of pur- 
chase, nor any terms of credit agreed upon between the 
parties. The decision in Pratt v. Reed, therefore, in no 
way rested upon a question of implied authority in a mas- 
ter to pledge a vessel on such a credit, because the dealing 
was by the owner directly; but the controlling considera- 
tion which governed the case was, that however imminent 
the necessity of the vessel for the supplies might be, the 
case could not be brought within the cognizance of the 
federal court, unless it appeared that the necessity was 
equally urgent that the responsibility of the vessel should 
be pledged for payment. 

It seems to me, therefore, that the case of Pratt v. Reed 
is susceptible of no other interpretation than that an im- 
plied lien for stores, materials, supplies, or outfits of any 
kind, can never be raised against an American vessel in the 
courts of the United States upon the mere fact that they 
were furnished her on credit out of her home port and are 
necessary to her navigation and employment. The further 
fact must be shown, that the supplies could not be obtained 
on the personal credit of her owners. That principle 
covers and negatives every claim to a hypothecation of the 
schooner in security of the debt in the present case. It is 
unnecessary to go further, and say the doctrine of the de- 
cision significantly implies that the act of the owner of the 
vessel in personally incurring the debt and obtaining the 
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credit has no higher effect in imparting a lien than the act 
of a master solely, for the entire dealing in that case ap- 
pears to have been conducted or sanctioned personally by 
the owner himself. 

The particulars in which the present case is distinguisha- 
ble from that, weaken, instead of strengthen, the pre- 
sumption that both parties contemplated ub the time of the 
sale and purchase of the materials furnished by the libel- 
lants any lien therefor upon the schooner; but for the 
reasons before suggested | do not recapitulate and press 
the considerations arising out of the pleadings and proofs 
tending to show that no liability against the vessel was in 
view of the parties at the time, and that the dealing was 
more probably on the footing of their accustomed trans- 
actions, and wholly one of personal credit. One dis- 
tinction, however, ought not to be passed by, which is, that 
the materials, labor, &c., obtained in this case, were not for 
the necessary repair of this schooner, but were for her 
original construction, she then being on the stocks in a 
course of building. 

It is intended to dispose of this case in subordination to 
the judgment of the Supreme Court in the two recent cases 
referred to, and to restrain it carefully within the fair and 
plain import of the doctrines laid down in those decisions 
without any inquiry into the correspondence or disaccord 
of those judgments, or either of them, with the rule of law 
antecedently prevailing in maritime courts upon those sub- 
jects. It is not the province of this court to canvass the 
reasons upon which those decisions are founded, or attempt 
to measure their validity by any supposed inconsistency or 
incongruity with prior doctrines of the Supreme Court. 
They stand the final existing law which governs analagous 
facts coming within their just scope and meaning. 

The People’s Ferry Company of Boston, claimants of the 
steamboat Jefferson, appellants, v. Joseph Beers and David 
Warner, assignees of B. C. Terry, was a case decided by the 
Supreme Court, in December Term, 1857. A vessel, owned 
in New Jersey, was built and supplied with materials in that 
State by the libellants, residents in New York, on credit, 
and without any express pledge of the vessel for the debt. 

The propositions of law determined by the court, and 
the facts to which they are applied, are specifically stated 
by the judge who delivered the opinion of the court. 
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“The only matter in controversy is (say the court), 
whether the district courts of the United States have ju- 
risdiction to proceed in admiralty to enforce liens for labor 
and materials furnished in constructing vessels to be em- 
ployed in the navigation of waters to which the admiralty 
jurisdiction extends.”’ 

“ We have thewimple case,” continues the judge, “ wheth- 
er these ship carpenters had a lien for work and materials 
that can be enforced tn rem in admiralty.” 

“The question presented involves a contest between the 
State and Federal Government. The latter has no power 
or jurisdiction beyond what the Constitution confers. The 
contest here is not so much between rival tribunals, as be- 
tween distinct sovereignties claiming to exercise power 
over contracts, property, and personal franchises.” 

“What were meant in 1789 by ‘cases of admiralty and 
maritime jurisdiction,’ must be meant now. What was re- 
served to the States to be regulated by their own institu- 
tions, cannot be rightfully infringed by the General Govern- 
ment, either through its legislation or judiciary depart- 
ment.” 

“The contract (in the case) is simply for building the 
hull of a ship, and delivering it on the water. ‘She was 
constructed and delivered according to the contract.’ ‘The 
admiralty jurisdiction is limited to contracts, claims, and 
services purely maritime, and touching rights and duties 
appertaining to commerce and navigation.’ Judge Hop- 
kinson, in 1781, declared, as respects ship-builders, that 
the practice of former times doth not justify the admiral- 
ty’s taking cognizance of their suits: ‘ We feel warranted 
in saying that at no time since this has been an independ- 
ent nation has such a practice been allowed.’”’ 

The judge adds: “It is proper, however, to notice the 
fact, that district courts have recognized the existence of 
admiralty jurisdiction ix rem against a vessel to enforce a 
carpenter’s bill for work and materials in constructing it, in 
cases where a lien had been created by the local law of the 
State where the vessel was built. Thus far, however, in our 
judicial history, no case of the kind has been sanctioned by 
this court.” 

This adjudication very explicitly determines that a con- 
tract in a port of one of the United States, to construct a 
vessel in a port of another State by actually building her 
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or supplying materials for such construction, is not a mari- 
time contract creating a lien upon the vessel, for the value 
of the labor or supplies, which can be enforced in a federal 
court, That the debt or contract does not make a case of 
admiralty and maritime jurisdiction within the meaning of 
the Constitution and laws of the United States; and if it 
may be any way cognizable in those tribunals, it is only by 
force of State legislation, imposing the debt as a lien on 
the vessel, which obligation the national court executes and 
carries into effect; but the same judgment emphatically de- 
clares that no instance of such proceedings, which appear 
to have occurred in some of the inferior national courts, 
has been sanctioned by the Supreme Court. 

I had never supposed the jurisdiction of the United 
States district courts over this class of liens was impart- 
ed by State legislation, or that those tribunals could in any 
way derive judicial competency or jurisdiction from State 
grant; and without being restrained by the significant in- 
timation of the Supreme Court, I should not be any way 
inclined to administer affirmatively, as the foundation of a 
right and remedy in admiralty, any enactment by a State 
legislature. 

Considering that the decision last referred to withdraws 
from the cognizance of this court the subject matter of the 
present action, as not being one of admiralty and maritime 
jurisdiction, I deem it wholly useless and extrajudicial to 
inquire whether the statute of North Carolina, put in evi- 
dence in this cause, is applicable in its provisions to the 
contract and debt now in suit, or is of any force out of 
the territorial jurisdiction of that State. The labor claimed 
by the libellants to have been furnished this schooner in 
North Carolina must be understood to be the work of 
builders, personally or by their agents, and falls directly 
within the judgment of the court,as not a claim of a mari- 
time character. 

The latest decision of the Supreme Court upon a legal 
question within its jurisdiction settles for the government 
of all inferior judicatories the practical meaning and force 
of the proposition so determined; and it is no part of the 
function of subordinate courts to adjudge, or even inquire 
whether such determination comports with, or subverts, an- 
tecedent judgments, of the same forum, upon similar ques- 
tions. The last decision is, practically, the final one. 
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Neither of the two cases last passed upon by the Su- 
preme Court, in relation to implied liens in favor of ma- 
terial-men and laborers, against American vessels in Ameri- 
can ports, demanded the direct and broad answer to the in- 
quiry whether those liens exist or can be enforced in the 
federal courts in any form, by virtue of the general mari- 
time law; but the principles announced by the court, in 
those cases, render it quite palpable that scarcely another 
advance remains to be made in order to abrogate that 
remedy absolutely, and reinstate and restrict the admiralty 
powers of the judiciary in respect to those credits, in sub- 
ordination to the rule of the common law as that was ad- 
ministered under the English jurisprudence, at the time of 
the adoption of the United States Constitution. 

It is my province to accept and pursue the law as de- 
clared by the Supreme Court; and, in my opinion, the rule 
established by that tribunal, in those cases, determines that 
the claim put forth in this action, either for building or con- 
structing, or outfitting, or providing materials, supplies, 
labor, rigging, or ship-stores necessary to render this vessel 
sea-worthy, and fit for navigation at sea, is not within the 
jurisdiction of the court, and accordingly the libel must be 
dismissed with costs. 

The amount in demand being sufficient to authorize an 
appeal of the case to the court of last resort, I put the 
decision specifically upon the question of jurisdiction, that 
being directly involved, and being a point of high practical 
moment to the mercantile, manufacturing, and shipping 
interests of the country, and shall forbear discussing those 
other features in the case bearing strongly against the 
adequacy of the pleadings and proofs to sustain the action 
in this form, if the cases of Pratt v. Reed, and the Ferry 
Company of Boston v. Beers, had interposed no legal impedi- 
ment to the suit. 

Decree accordingly. 

N. Hozie and FE. C. Benedict, for libellants. 

J. Gerard, Jr. and B. D. Silliman, for claimants. 
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{Reported by Elial F. Hall.) 
Superior Court of the City of New York. General Term — 
December, 1851. 
[Before Duer, Bosworth and Woodruff, J. J.] 
HarRIs ET AL v. PRATT ET AL.* 


Stoppage in transitu. 


Goods were ordered by the agent of Hall Brothers, a 
New York house, from the plaintiffs, manufacturers in 
Leicester, England, to be manufactured for the New York 
market, and with directions to pack the goods and forward 
them to Liverpool, to Edwards, Sandford & Co., shipping 
agents, but not to forward them for shipment until about 
the first of May, thereafter, as the goods were wanted for 
the fall trade. 

When the goods were ready, the marks and numbers 
being furnished to the plaintiffs by a branch of the New 
York house, J. & J. Hall, of Nottingham, England, the goods 
were sent to Liverpool to E., 8. & Co., by the plaintiffs, who 
at the same time advised E., S. & Co., that the goods were 
sent “for Messrs J. & J. H., from whom you will receive 
further instructions,” and also advised Messrs J. & J. H. 
that the goods “are sent to E.,S. & Co., to await your 
instructions for shipment.” Upon which J. & J. H. in- 
structed E. 8. & Co. to ship the goods by sailing packet, 
and they were shipped to New York accordingly, consigned 
to H. Brothers, for whom and by whose agent they had 
been ordered. 

Before the goods arrived in New York, the purchasers 
became insolvent, and made a general assignment to the 
defendants, as trustees for the payment of their debts. On 
the arrival of the goods, the plaintiffs, claiming the right 
of stoppage in transitu, demanded the goods from the con- 


*This case has been recently affirmed by the Court of Appeals. The decision is 
adverse to Biggs v. Barry, (2 Curtis,C C. R. 259). Justice Curtis bases his opinion upon 
the authority of Valpy v. Gibson, (4 Man. Gr. & Scott, Rep., 8387.) But the Superior 
Court hold that the language of the Court in Valpy v. Gibson was not warranted by the 
facts in the case of Dizon y. Baldwin, (5 East Rep., 175), which the Court in Vaépy v. 
Gibson professed to follow, nor by the remarks of Lord Ellenborough in the case of 
Dixon vy. Baldwin. To use his language: *“* The goods had so far gotten to the end of 
their journey, that they waited for new orders from the purchaser to put them again in 
motion, to communicate to them another and substantive destination.”” But in the case 
of Valpy vy. Gibson, as in the present case, the destination originally named to the ven- 
dor remained unchanged. The goods were not waiting at the place in question, viz., 
Liverpool, for orders “to communicate to them another and substantive destination.” 
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signee of the vessel, the custom house officers on board, 
and also from the defendants. The defendants on the 
same day entered the goods at the custom house for the 
payment of duties, denied the plaintiffs’ right to take the 
goods into their possession, and refused to give them up. 

It further appeared that H. Brothers had dealt with the 
plaintiffs for many years, and that the goods so bought 
were all destined for and were sent to New York or 
Boston, and that the course of business was to send them 
to E., 8. & Co. for shipment to the United States. That 
that was the uniform destination of all goods sold to or 
manufactured for H. Brothers by the plaintiffs, and that 
such destination was known to them. That the goods in 
question were sent to E., 8S. & Co. to be shipped, were 
received by them for that purpose, and that the instructions 
to be received by them from J. & J. H., related only to 
the time and manner of shipment, and not to a possible 
change of destination. The plaintiffs brought their action, 
on the defendants’ refusal to surrender the goods, to recover 
their value. 

The defendants claim, lst. That the plaintiffs’ right to 
stop the goods in transitu terminated on the arrival of the 
goods at Liverpool, when the goods came to the possession 
of E.,S. & Co. 2d. That the right ceased on the assign- 
ment to the defendants and the entry of the goods at the 
custom house for the payment of duties. 

Held, that the transitus did not end at Liverpool. The 
right of the plaintiffs to stop the goods continued until the 
goods reached New York. It was not defeated by the 
insolvent vendees’ assignment for the benefit of creditors. 
The entry of the goods by the assignees at the custom 
house did not defeat the right. The plaintiffs were there- 
fore entitled to recover the value of the goods. 

Opinion by Woodruff, J. 


General Term. January, 1858. 
[Before Bosworth, Hoffman, Slosson and Woodruff, J. J.] 
CONSIDERANT v. BRISBANE. 


Pleading — Trustee of an express trust, under the code. 


Demurrer to complaint, on ground of insufficiency of facts 
stated to constitute a cause of action. The complaint 
alleges substantially that the defendant, on or about the first 
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day of March, 1855, at the city of New York, applied to 
the plaintiff, acting as the executive agent and as such agent 
authorized to receive subscriptions to the stock of a cer- 
tain incorporated company named, and authorized the 
plaintiff to subscribe the name of the defendant in the 
books of the company as an original subscriber for pre- 
mium stock to the amount of $10,000, which said plaintiff 
undertook and faithfully promised to do. The complaint 
then alleges that the defendant then and there executed and 
delivered to the plaintiff two subscription notes, each for 
the sum of $5000, one bearing date March 1, 1855, and the 
other March 1, 1856. The following is a copy of one of 
the notes: 

“ ($5000.) New York, March Ist, 1855. 

“On the first day of July, 1856, I promise to pay to C. 
Considerant, as executive agent of the company, Bureau, 
Guillon, Godin & Co., the sum of Five thousand dollars, for 
which I am to receive stock of said company, known as 
premium stock, (actions a prime,) to the amount of Five 
thousand dollars, value received. A. BRISBANE.” 


The complaint then alleges that the plaintiff caused the 
name of the defendant to be entered in the books of the 
company at Belgium in Brussels, and certificates of stock 
to be issued in the name of the defendant, and tendered to 
him, &e., &e. 

Held, that the demurrer is well taken. The plaintiff is 
not trustee of an express trust as contemplated by § 113 
of the code. We must assume that the legislature, in 
declaring what the terms “trustee of an express trust”’ 
should include, made use of language with a view to its 
known legal signification: that they intended, when the 
question should arise, “with whom is the contract in ques- 
tion made?” that we should answer it in the light of past 
adjudication. The case at bar, therefore, is determined by 
the decisions recorded in 2 Hill 219, 3 Ibid 72, 6 Ibid 476, 
2 Sand. S. C. R. 706, 3 Bos. & Pull. 147, 2 Taunt. 374, 3 
Barn. & Ald. 277, 5 Mass. 491 and 10 Ibid 336. In the case 
at bar, the whole consideration and the whole obligation 
and duty are as matter of law between the defendant and 
the corporation respectively and reciprocally. The plain- 
tiff is in no sense a trustee, or any thing but the mere in- 
strument through whom an immediate and direct legal title 
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passed to the corporation, which he represented as their 
naked agent, not acting or professing to act in his own 
name. 

Opinion by Woodruff, J. 

Dykers, for plaintiff. 

Leeds, for defendant. 


General Term. February, 1858. 
[Before Bosworth, Woodruff, and Pierrepont, J. J.] 
RIcHARDS v. WESTCOTT ET AL. 
Common carriers — Concealment of contents of trunk. 


The defendants are an express company. They carry 
goods and baggage in the cities of New York and Brooklyn. 
The plaintiff's agent, one Davis, delivered to the express 
agent at Brooklyn, a trunk, to be carried to the passenger 
depot of the New York & Erie R. R. Co., to go with said 
Davis to Buffalo. It was an ordinary traveller’s trunk, and 
contained, besides Davis’s wearing apparel, a box of jewelry 
belonging to the plaintiff. The express agent made a mis- 
take, and put the trunk on board a North River steamboat. 
He then told Davis he would get the trunk again, and have 
it sent on and delivered to Davis, at his hotel in Buffalo, 
without further charge or expense. On receiving the trunk 
at Buffalo, Davis found that it had been rifled of the box 
of jewelry ; and it is for the loss of the box that this action 
is brought. 

Held, that the defendants, before they could have claimed 
exoneration on the ground that they were not common 
carriers between New York and Buffalo, would have been 
bound to show at least that when, after their mistaken and 
negligent delivery on board the steamboat, they regained 
its possession, it was safe,—not then broken and rifled. In- 
dependently of the question, however, as to whether, in case 
they had shown that it was safe when they had so regained 
the trunk and began to carry it to Buffalo, in pursuance of 
their second undertaking, they would have been any the less 
liable, we are of opinion that the previous negligence and 
temporary loss of the trunk and the trust devolved upon 
them by the plaintiff's agent, at their instance, and his leay- 
ing for Buffalo in reliance upon their assurance, constituted 
ample consideration for their undertaking to get the trunk, 
and to convey and deliver it at Buffalo. And moreover, 
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whether in the performance of this undertaking they be 
regarded as common carriers, or merely as private carriers 
for hire, proof that the trunk was broken open and robbed 
of the property in question before its delivery, was suffi- 
cient to cast upon them the burden of proving that this 
happened without fault or negligence on their part. 

Held further, that it was not necessary for the plaintiff to 
aver in his complaint that the trunk was lost without his 
fault. If the plaintiff's negligence contributed to the loss, 
that was matter of defence. 

Held further, that the principles which governed the de- 
cisions in Orange County Bank vy. Brown, 9 Wend. 85 and 
118; Pardee v. ‘Drew, 25 Wend. 460; Hawkins v. Hoffman, 
6 Hill 588, and Grant v. Norton, 1 E. D. Smith 98, to wit, — 
that the common carrier of passengers is not liable as such 
for the loss of their baggage, beyond that amount which he 
might reasonably suppose such passenger would carry with 
him, nor for property such as is not usually included within 
the meaning of baggage, — are applicable to the case at bar, 
although the defendants in this case were not carriers of 
passengers. The authorities warrant no distinction be- 
tween carriers of passengers and carriers of goods, where 
the carrier is deceived as to the nature or value of the 
property entrusted to him. Deception may as easily be ef- 
fected by imposing upon the carrier valuable merchandise, 
under the guise of the owner’s travelling baggage, as by a 
direct verbal misrepresentation. The defendants are there- 
fore not liable for goods of the description in question 
packed in the trunk of the traveller, and delivered to the 
express carrier under the guise of ordinary baggage. 

Opinion by Woodruff, J 

New trial granted. 

Chauncey Shaffer, for plaintiff. 

H. D. Sedgwick, for defendants. 


General Term. March, 1858. 
[Before Duer and Woodruff, J. J.] 


WHEELER v. Morris ET AL. 


Dower — Right of widow to redeem. 


In January, 1835, George Rapelye conveyed certain lots 
of ground to W. A. Burtis, and took a mortgage from Bur- 
tis and wife, to secure a part of the purchase money. In 
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May, 1835, the premises were conveyed from Burtis and 
wife through mesne conveyances to R. C. Wheeler, the 
then husband of the present plaintiff, subject to the mort- 
gage. Afterwards, the mortgage was foreclosed by Ra- 
pelye’s executrix, and the present defendants became 
purchasers. To that suit the husband of the plaintiff was 
a defendant, but the plaintiff herself was not made a party. 
After the death of her husband, she filed her bill to redeem. 

Held, on demurrer, that the plaintiff is entitled, as the 
widow of Wheeler, to redeem the premises. A wife has an 
inchoate right of dower in the equity of redemption of 
premises conveyed to her husband, and by him at the same 
time mortgaged back to secure the payment of the purchase 
money; and where premises are conveyed to her husband 
subject to a mortgage previously executed by his grantor, 
she has the same inchoate right of dower in the equity of 
redemption conveyed to him. She is directly and immedi- 
ately interested in the payment of the mortgage debt. So 
long as the title of the mortgagee has not been made abso- 
lute by a foreclosure which is effectual to cut off that equity, 
she is entitled to pay the debt, and take dower in the pre- 
mises. Although she cannot set up aclaim to dower as 
against the mortgagee to impair or defeat the mortgage, she 
may avail herself of the right, which she has even at law, 
as against all others, in any mode not inconsistent with, 
but in affirmance of the mortgagee’s interest, and in equity 
may seek a redemption. See 10 Paige 49; 8 Barbour 
618, and 23 ibid. 125. 

The fourth and fifth sections of the statute in reference 
to “ Estates in Dower,” (see Revised Statutes, Ist edition, 
vol. 1, page 740,) were an affirmance of previous decisions, 
and especially of the cases of Stow v. Tift, 15 Johns, R. 
458, and Jackson v. De Witt, 6 Cowen 316. In the first of 
these cases the widow claimed dower, not in the equity of 
redemption, but in hostility to the mortgage, at law — and 
against the party who held under the mortgage. In the 
second case the point involved was substantially the same. 
The only material difference between a mortgage for pur- 
chase money and a mortgage for any other debt, as respects 
the right of dower, is this, that the former does not require 
execution by the wife to become binding upon her and su- 
perior to her right to dower. The latter does. And in 
each case there remains vested in the husband, an equity of 
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redemption, in which the wife, if she survive the husband, . 
may have dower, and in virtue of which she is entitled to 
redeem. 

Opinion by Woodruff, J. 

Edgar S. Van Winkle, for plaintiff. 

Jonathan Miller, for defendant. 


RospBINS ET AL. v. RICHARDSON ET AL. 
Promissory notes — Evidence — Practice at the trial. 


Mere proof that a note is an accommodation note, is 
not sufficient to cast upon an indorsee the burthen of 
showing upon what consideration he received the note. | 

The complaint contained an averment that “the said 
payee, the said R. C. Jones, therefore duly endorsed the 
said note in blank, and transferred and delivered the same 
to the said plaintiffs.” This allegation was not denied in 
the answer. 

Held, that under the pleadings, the title of the plaintiffs 
could not be defeated by proof that the payee was a mar- wo 
ried woman. The defendants, by not denying the averment ms 
above quoted, admitted it. See Code, § 168; 2 Selden 179; 
2 Kernan 1. : 

Held further, that the ruling of the judge at the trial, in id 
refusing to allow the defendant to amend so as to intro- 
duce evidence that the payee was a married woman, was 
correct. See 10 Howard, Pr. Rep. 193, and 1 Duer 309. 

Held further, that the propriety of granting the amend- 
ment in question rested altogether in the discretion of the 
judge at the trial, and that the refusal to allow it cannot be 
reviewed on appeal. See 5 Sand. S. C. R. 229, and 2 
Duer 489. 

Opinion by Woodruff, J. 

C. F. Sandford, for plaintiffs. 

Jonathan Miller, for defendants. 





LIDDLE v. HopGEs. 


Slander — Nonsuit — Privileged communications. 


Held, that the judge at the trial ruled correctly in non- 
suiting the plaintiff, and thus refusing to submit to the jury 
the question as to whether or not a certain communica- 
tion, privileged in its character, was made by the defendant 
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with malice. The question of malice or no malice, is a 
question of fact for the jury, but, as in other cases, the 
plaintiff is not entitled to have it submitted to the jury, 
until he has produced some evidence of malice. This case 
forms no exception to the general rule. 

Opinion by Woodruff, J. 

J. Y. Williams, for plaintiff. 

W. Cogswell, for defendant. 


General Term. March, 1858. 
[Before Hoffman, Woodruff and Pierrepont, J. J.] 
Rocco v. Hackett. 


Actions on foreign judgments. 


In 1847, the plaintiff recovered judgment against the de- 
fendant in the Court of Common Pleas, held at Boston, the 
summons having been served by leaving it at the defend- 
ant’s last or usual place of abode, that being equivalent to 
personal service, as it seems, in Massachusetts. In 1855, 
an action was commenced on this judgment by personal ser- 
vice, and it is on the judgment recovered in this last action 
that the plaintiff seeks to recover in the suit at bar. 

Held, that notwithstanding the defendant was precluded 
by the laws of Massachusetts from setting up as a defence 
to the action commenced on the judgment recovered in the 
first action, that he had never been personally served in the 
first, and never knew anything about the judgment recov- 
ered in the first, until the second action had been commenced, 
and thus had never been heard upon the merits, nor had 
an opportunity to contest the plaintiff's claim, the judgment 
of the Massachusetts Court is, nevertheless, in the absence 
of impeachment for fraud, conclusive upon the courts of 
other states. ; 

Opinion by Woodruff, J. 

C. A. Runkle, for plaintiff. 

C. Bainbridge Smith, for defendant. 
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General Term. June, 1858. 
[Before Bosworth, Hoffman and Woodruff, J. J.] 


FricHeTTte v. THe State Murua Free anp Marine [nsur- 
ANCE COMPANY. 
Insurance on ships while launching. 


Held, that the principle that expenses incurred in rescu- 
ing a vessel from damage by a peril insured against are 
covered by the policy, is applicable in the case of an in- 
surance policy upon a ship, “ while being safely launched.” 
In this case, the insured vessel, without any fault or mis- 
management on the part of those engaged in launching her, 
came to a most critical and dangerous situation; her stern 
floated, she strained, and was in imminent danger of being 
hogged, but she was finally launched without actual injury. 
The expenses which were necessarily incurred in the mere 
preservation of the ship from actual injury, from the dan- 
ger then impending, were, we think, covered by the policy, 
as plainly as the expenses of getting a vessel off the rocks 
would be, under an ordinary policy, if she were driven there- 
on by a storm at sea. 

Opinion by Woodruff, J. 

William Stanley, for plaintiff. 

William Moultrie, for defendants. 


Supreme Judicial Court of New Hampshire. Rockingham, 
June Term, 1858. 


GoOoDRICH ET ALS v. THE EASTERN RAILROAD. 
Construction of contract. 


The plaintiffs, being the owners of a tide-mill, authorized 
the defendants to maintain a bridge across their mill-pond 
resting on piles, and to modify and alter the structure and 
supports in any way that might be deemed proper to secure 
and preserve the same, and released all damages on aceount 
of the bridge and of any future modification of it, with a 
proviso that if it should be so altered as to increase the 
damages to the mill-pond by diminishing the quantity of 
water or otherwise impairing its efficiency, the plaintiffs 
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should not be prejudiced in their claim for further damages. 
The plaintiffs subsequently released to the Portsmouth and 
Concord railroad that part of the pond on which the bridge 
stood, bounding the land released by the northerly side line 
of the bridge, saving and excepting all rights, titles, inter- 
est and privileges before conveyed to the defendants, and 
with a proviso that whenever a certain portion of the prem- 
ises released should be used otherwise than as then occu- 
pied, the Portsmouth and Concord Railroad should pay a 
stipulated sum. The Portsmouth and Concord Railroad 
subsequently conveyed to the defendants the land under the 
bridge and the right to fill up and make solid the space un- 
der it, with the right to slope, by bank, wall, or otherwise, 
the northern side of the embankment into the mill-pond. 
The defendants filled in an embankment of earth about the 
piles under the bridge, which in filling in was allowed to run 
out to its natural slope into the mill-pond some distance 
beyond the northerly side line of the bridge. 

Held, that the embankment was such modification of the 
bridge as was intended by the parties in the release of 
damages from the plaintiffs; that the defendants having pro- 
ceeded to make the embankment upon the understanding 
expressed in the proviso that the plaintiffs were not to be 
prejudiced in their claim for further damages occasioned by 
it, the plaintiffs could maintain assumpsit for compensation on 
account of the damages ; that the saving and excepting clause 
in the release from the plaintiffs to the Portsmouth and 
Concord Railroad was not such an exception or reservation 
as preserved to the plaintiffs their right of action for the 
damages occasioned by the embankment upon the premises 
released to the Portsmouth and Concord Railroad, but that 
the right of action remained to them for the actual damages 
occasioned by the running out of the embankment beyond 
the limits of the premises released. 


STaTE v. YORK ET AL. 
Principal and accessory — Confessions. 


Prior to the revision of the statutes in 1842 the proceed- 
ings in this State upon the indictment and trial of principal 
and accessory to a felony were governed by the rules of the 
old common law as modified by the statute 1 Anne, ec. 9, and 
the accessory could be indicted and tried with the principal, 
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but could not be tried separately until the principal had 
been convicted. § 1, c. 221 Rev. Sts., which enacts that the 
accessory may be tried either before or after the principal, 
does not change the rule of the common law that he may be 
indicted and tried with the principal. 

The confession of one under arrest for the commission of 
a crime, that he did commit it, is inadmissible as evidence 
against him upon the trial of the indictment for the offence 
when it appeared that the officer having him under arrest 
said to him immediately before the confession, “ If you are 
guilty you had better own it.” 


Haty v. Youne. 
Subpena duces tecum — Husband and wife. 


The court will not, upon the motion of a party, order a 
witness summoned under a subpana duces tecum to produce 
the papers mentioned in the subpena until it appears from 
his own admission or from other conclusive evidence that he 
has them under his control; and it seems an order will not 
be made upon him in the alternative to produce them or 
show cause why not, until he has been asked whether he has 
them in his possession. 

To render the statement made by a witness out of court 
admissible for the purpose of contradicting his testimony, it 
must conflict with some fact stated in it, or with its general 
drift. It is not sufficient if it consists merely in a comment 
upon the subject which indicates a general want of veracity. 

Declarations made at the time of delivering money to a 
married woman, by the person delivering it, in the nature 
of directions or suggestions as to its disposition, are evi- 
dence as part of the res geste upon the question whether the 
money was received by her as her husband’s or her own. 

The husband acquires by the marriage no title or right to 
the personal property owned by the wife at the time of the 
marriage or. accruing to her subsequently, whether it consist 
in specific chattels, money, or choses in action, except the 
marital right of reducing it to possession. 

Receiving the money of the wife for the purpose of paying 
it over on her account, and thus paying it over, do not 
constitute a reduction to possession. 

The husband acquires no interest which can be seized by 
his creditors in land purchased in good faith by the wife 
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and conveyed to a third person for her use, although the 
husband applies the proceeds of wood and timber cut by 
him from the land in part payment of the consideration for 
the purchase. 

Where the consideration for the purchase of land con- 
veyed to a third person is paid in part with the money of 
the husband, and in part with that of the wife not reduced 
to possession, the conveyance enures to the use of the hus- 
band and wife respectively in proportion to the amounts so 
paid by them. 

Nothing passes by the extent of an execution against the 
husband upon a parcel of the land so purchased, set off by 
metes and bounds from the residue. 


EYRE ET UX v. STORER ET UX. 


Devise of real estate where testator resided in another jurisdic- 
tion — Posthumous children. 


The title to real estate can be acquired, passed and lost, 
only in accordance with the laws of the country where it is 
situate ; and the validity of every disposition of real property, 
whether testamentary or inter vivos, must depend upon those 
laws. 

In respect to wills, the law of the place where real estate 
is locally situate governs as to the capacity or incapacity 
of the testator to devise, the extent of his power to dispose 
of the property, and the forms and solemnities necessary to 
give to the will or testament its due attestation and effect. 

By the statute of this State, a father domiciled here can- 
not deprive his posthumous child of the right to inherit his 
property, by a will making no provision for such child; and 
so far as real estate situate here is concerned, it makes no 
difference that the father had his domicil and executed his 
will in another country; real estate here cannot pass under 
any will of the father, to the disinheritance of a child born 
after his death and not provided for therein. 


Davis v. Davis. 


Divorce — Desertion. 
A libel for a cause of divorce that must continue to exist 
at the time of its being filed, is defective if dated before it 
is filed. 














Supreme Judicial Court of New Hampshire. 363 


Where the alleged cause of divorce is willing absence from 
the wife without making suitable provision for her support 
for three years, it must be shown that the husband left the 
wife with the intention of not living with her again; or, 
having left with the intention of returning, that he after- 
wards determined to abandon her; and this intention or de- 
termination must have existed for three successive years, 
presumptively at least, and must continue to the time of 
filing the libel. 

So, too, it must be shown in such case that the libellee 
had some pecuniary ability, either in property or the pro- 
ceeds of his own labor, wherewith to provide for the support 
of his wife, notwithstanding which he refused or neglected 
to make such provision. 


FerGuRSON v. CLIFFORD. 


Mortgage of personal property made in another State, and attach- 
ment and conversion of same here. 


The certificate of the proper recording officer is compe- 
tent evidence of the fact that the instrument to which it is 
attached is recorded as therein certified. 

A mortgage of personal property, duly executed and re- 
corded according to the laws of the State or country of its 
execution, is effectual to hold the property conveyed by it 
when subsequently removed to this State, although not exe- 
cuted in accordance with our laws, and not recorded here. 

Evidence that the mortgagor owed the debt, and that the 
note secured by the mortgage was given upon an adjustment 
of mutual preéxisting claims between the mortgagor and 
mortgagee, is competent to be weighed by the jury as tend- 
ing to show a full and sufficient consideration for a mort- 
gage of personal property. 

Foreign laws are to be proved as facts, by evidence ad- 
dressed to the court, and not to the jury. 

In Maine, as in New Hampshire, where there is no stipu- 
lation to the contrary, the execution of a personal mortgage 
Vests the title of the mortgaged property in the mortgagee. 

An attachment of mortgaged property, followed by a refu- 
sal to give it up on demand made, and exhibition of the 
mortgage and mortgage debt, is competent and sufficient 
evidence of conversion, whether at the time of the demand 
the property were in the actual possession of the officer 
or not. 
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Remedies are regulated exclusively by the laws of the 
place where they are prosecuted, and property mortgaged 
in Maine can only be attached and holden here agreeably 
to the provisions of our laws. 

Delivery, without payment of the price or evidence of 
some understanding or agreement to give credit, is not con- 
clusive evidence of a perfected sale. 

Evidence of the price stipulated to be paid for an article 
by the terms of a contract of sale deliberately entered into 
in good faith, and so far completed that nothing remained 
to be done to pass the property but the payment of the 
purchase money, is competent to be considered on the ques- 
tion of the value of such article. 


Strafford. June Term, 1858. 


STaTE v. WENTWORTH AND STONE. 


Indictment upon the statute for placing obstructions upon the track 
of a railroad — Evidence. 


Upon an indictment under the statute for maliciously 
placing obstructions upon the track of a railroad, evidence 
showing that the prisoner placed other obstructions on the 
track than those for which the indictment was found, is 
competent, provided the acts are so connected that they 
may be regarded as being the continuation of the same 
transaction. 

In such an indictment it is not necessary to allege the 
legal existence or organization of the corporation, or the 
ownership of the road —nor to prove the same, unless the 
averment be such as to be matter of essential description. 

Where the allegation was that the defendants “ wilfully 
and maliciously did place upon the track of the railroad of 
the Boston and Maine Railroad in Somersworth, two iron 
rails,” &c. — held, that the averment was not one of prop- 
erty, but a description of the railroad where the obstruc- 
tions were placed, and that parol evidence that the road was 
called and known by the name of the Boston and Maine 
Railroad was sufficient. 

Confessions obtained by the influence of hope or fear are 
incompetent. But it is not necessary that the confession 
should be the prisoner’s own spontaneous act; and if it be 
made under the promise of some collateral benefit or boon, 
no hope or fear being held out in respect to the criminal 
charge against him, it will be competent. 
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Where a prisoner stated that he was in company with an 
individual on the evening of the commission of the offence 
and went toa place where he said the individual resided, 
and did business with him there — held, that evidence of un- 
successful attempts made on the next day to ascertain if 
there was any such individual by going to the place stated 
and making inquiries of persons residing there, was com- 
petent. 

An indictment need not state that it was found at a trial 
term of the Supreme Judicial Court. It is sufficient to state, 
generally, that it was found at a term of the Supreme Judi- 
cial Court. 

If an indictment set forth the town and county in which 
the offence was committed, it is suflicient — without stating 
that it was committed in this State. 

An indictment for maliciously placing obstructions on a 
railroad, need not aver that the road was a corporation or 
carrier, or a way or road used for travel. 

Where the county is stated in the margin of an indict- 
ment, it is sufficient in describing the county where the 
offence was committed, to say that it was in the county 
aforesaid. 

In an indictment upon the statute for maliciously placing 
obstructions upon a railroad, “ whereby the life of any per- 
son may be endangered,” it is not necessary that the names 
of the persons riding in the cars, whose lives are endan- 
gered, should be set forth. And where the indictment de- 
scribed the obstructions, accompanied by this averment, 
“whereby the lives of sundry persons, to wit: twenty per- 
sons riding in said cars upon said railroad were greatly en- 
dangered ’’ — held, that the averment was sufficient. 


CurRIER v. THE BosToN AND MAINE RAILROAD. 
Lien of attorney. 


The attorney has a lien upon the judgment rendered in 
favor of his client for the amount of his fees and disburse- 
ments in the suit, but the lien extends only to the fees and 
disbursements of the attorney on account of the taxable 
costs. 

Where a sum is confessed in damages by the defendant, 
and the plaintiff proceeds for more, but recovers nothing 
beyond the amount confessed, the attorney of the plaintiff is 
entitled to the lien upon the judgment for the amount con- 
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\ 
fessed, and of the defendant upon the judgment rendered in 
his favor for costs; and the court will not se‘ off the amount 
to be rendered in one judgment against the other to the 
prejudice of the lien of either attorney. 


Rosinson v. TUTTLE AND ALS. 
Distributive share of widow in husband’s estate. 


The widow of every person deceased intestate, leaving no 
lineal descendant, is entitled, in addition to her dower, to 
one-half the real estate in fee, and one-half the personal 
estate absolutely, which may remain after payment of debts 
and expenses of administration; while the widow of every 
person deceased testate, leaving no such descendant, is en- 
titled, in addition to her dower, to one-third of the real 
estate in fee, and one-third of the personal estate absolutely, 
which may thus remain. 


CHESLEY v. CHESLEY. 


Report of trial commissioners — Practice — Right of party to 
open and close. 


The burden of proof is upon the party who asserts the 
affirmative of a proposition or issue, and he has the right to 
open and close in a trial before the court or jury; if, how- 
ever, the affirmative of any issue is upon the plaintiff, he has 
the right to open the case to the jury, and make the closing 
argument. 

In determining which party is to begin and close, it is 
not so much the form as the substance and effect of the 
issues which is to be regarded; if anything is left for the 
plaintiff to show affirmatively, the right to commence and 
close is with him. 

Reports of trial commissioners need not be put in evi- 
dence by either party, or be submitted to the jury by the 
court; unless controverted by the statements of the parties 
and overthrown by the verdict, they are to guide the court 
in the rendition of judgment, whether put in evidence or not. 

Evidence of what a witness testified before commission- 
ers may be introduced for the purpose of impeaching his 
testimony before the jury, although the report made by the 
commissioners of the evidence offered before them contains 
no statement thereof. 

Evidence of prior indebtedness is not competent to rebut 
proof of the contraction of new liabilities. 
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The report of trial commissioners, when put in evidence 
before the jury, is a proper subject for the comment of coun- 
sel, in connection with the other testimony in the cause. 

As between the parties thereto, a promissory note im- 
ports a consideration, and this presumption stands until the 
contrary is shown. 

Where a cause has been referred to trial commissioners, 
judgment is to be rendered agreeably to their report, unless 
the same is controlled and overthrown by a verdict ren- 
dered specifically upon the facts put in issue by the state- 
ments of the parties filed in accordance with the provisions 
of the statute. 


Cheshire. July Term, 1858. 


LAWRENCE v. COMBS. 


Partition fence — Cattle wrongfully on the adjoining close. 


The owner of a close is not obliged to fence against any 
cattle but such as are rightfully upon the adjoining land. 

This rule of law is not changed by § 12, c. 136 of the Re- 
vised Statutes, which provides that “the party neglecting to 


build or keep in repair any partition fence which he is bound 
to maintain, shall be liable for all damages arising from 
such neglect; and shall have no remedy for any damages 
happening to himself therefrom.” 

The plaintiff and defendant were owners of adjoining 
closes, and had divided the partition fence between them. 
Cattle belonging to third persons, which were wrongfully in 
the highway, strayed upon the defendant’s close and thence 
across that part of the fence which he was bound to main- 
tain and which was out of repair, upon the plaintiff’s land, 
and damaged his crops. Held, that the plaintiff could not 
maintain an action against the defendant for the damages. 


Sullivan. July Term, 1858. 


PHELPS v. WAKEFIELD, EX’R. 


Devise by married woman to her husband — Construction of 
statutes in pari materia— Law governing validity of wills. 
As the law now stands in this State, a married woman 

cannot make a devise of real estate to her husband. 

In the construction of a statute, all acts, in pari materia, 
are to be taken together as if they were one law. 
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Where it is apparent that the Legislature intended to 
revise a statute, the former statutes upon the subject, so far 
as in conflict with the last, are no longer in force, though 
not expressly repealed. 

A will does not take effect, nor are there any rights ac- 
quired under it, until the death of the testator; and its con- 
struction and validity depend upon the law as it then 
stands. 


PreRcE v. RICHARDSON. 
Sale of land for taxes — Collectors — Town records. 


A party who is bound to show the authority of a town 
officer, may rest on proof that he is or was at the time an 
acting officer; but if he introduces proof tending to show a 
due election or appointment, he will generally fail, unless 
such election or appointment is legally proved. 

An appointment of a collector being produced and the 
record of it in the town book, it did not appear by either 
that it was recorded before the facts in question, and it was 
held insufficient. 

The town clerk is bound to certify the date of the record 
of all papers left in his office to be recorded, as well upon 
the original as the record. 

Amendments may be allowed in the records of towns by 
the superior courts according to the truth, but no amend- 
ment will be allowed unless the facts are clearly shown. 

A collector’s bond will be held good though it has no wit- 
ness, or if it is dated on Sunday, but was delivered on Sat- 
urday, or if the collector is recited in it to be chosen instead 
of appointed, or if its acceptance was not in writing and can 
be shown only by parol. 

The delivery of the tax list to a person who has been ap- 
pointed collector and has assented to serve, will be held a 
sufficient delivery from the time his bond was accepted and 
his appointment recorded, though these were not done till 
the next day. 

Such delivery may be shown by parol. 

A lot was originally owned by Thomas Packer, it was 
taxed to Thomas Packard as original owner, and it was 
held sufficient. 

A tax was assessed as a “State, county and school tax.” 
In the advertisements of sale, it was called “money tax,” 
and it was held insufficient. 
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Exchequer Chamber. 


CoLLEN v. WRIGHT. 
Agent — Implied representation of authority — Damages. 


For the facts of this case see 20 Law Reporter, 229. 
Held, affirming the decision of Q. B., that A, by undertak- 
ing to act as agent, impliedly contracted that he had due 
authority and was liable for the money laid out on the 
farm, and for the costs of the chancery suit, but not for 
damages for loss of the bargain. (Cockburn, C. J. dis- 
sented, and argued that the agent could only be liable to 
an action on the case, as for deceit, or else as principal.) 


Hotmes v. PRESTON. 
Part owner and charterer of vessel liable for repairs. 


A, being the owner of a steamer, agreed to sell ?? 
shares of her to B and C, and agreed that they should 
become the managing and exclusive owners for the purpose 
of employing the vessel as they should think fit, and as 
such, should have a commission on the gross earnings; and 
that for the first six months they were to pay £900 to A as 
a charter for his part, for which sum they were to have the 
entire use and control of the vessel, and her earnings for 
that period. During said six months certain repairs be- 
came necessary, which were for the permanent advantage of 
the vessel and such as are usually paid for by owners and 
not by charterers. 

Held, (affirming the decision of the Court of Exchequer,) 
that B and C could bind A by contracts for such repairs. 


FITZMAURICE v. BAYLEY. 
Agreement for lease void if duration of term uncertain. 

An agreement for a lease which is silent as to the dura- 
tion of the proposed term, is not a good memorandum 
under the Statute of Frauds, if it be clear, from the sur- 
rounding circumstances, that a lease from year to year 
was not intended, 

VOL. XXI.—NO. VI. 24 
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HiIckMAN v. Cox. 


Liability of creditors executing deed of assignment —Partnership. 


A, by deed, assented to and executed by six-sevenths 
in number and value of his creditors whose debts ex- 
ceeded £10, assigned all his stock in trade as iron master 
and iron merchant, and his other property, for the benefit 
of his creditors, to B,C, D, and E, as trustees in trust 
to carry on the business under the name of the “Stan- 
ton [ron Company,” and after paying the rent, interest on 
mortgages, and all expenses, to pay over the clear residue 
of the profits among all the creditors of A, in ratable 
proportions, until all the debts were paid, and then to 
reassign. The trustees were to have power to renew 
leases, make contracts, erect buildings, &ec., &e. The 
creditors reserved the right to make rules for the conduct 
of the trustees, and to put an end to the business whenever 
they should see fit. The managing trustee, in the course of 
the business entrusted to him, accepted a bill in the name 
of the stanton Iron Company. 

The Common Bench held that creditors were liable upon 
such a bill, as partners. In this court the judgment was 
affirmed, the judges being equally divided: Coleridge, Earle, 
and Crompton, J. J., holding that the judgment was cor- 
rect; Martin, Bramwell, and Watson, B. b., contra. 


Gipss v. TRUSTEES OF THE LIVERPOOL Docks. 
Liability of Public Trustees for negligence 


The Trustees of the Liverpool Docks are a body corpor- 
ate created by statute, and consisting of the Mayor, Alder- 
inen, bailiffs and burgesses of Liverpool. They have power 
to regulate the rate of and collect tolls and port dues, and to 
upply the moneys to the maintenance of the docks, &e., with 
discretion as to the time and mode of making repairs. 
They receive no compensation for their services. By a 
subsequent statute, the powers of the trustees are vested 
in a committee, subject only to the revision of the whole 
Board of Trustees at their next monthly meeting. The 
declaration alleged that the trustees had funds in their 
hands sufficient for the repair of the docks and for all 
other purposes, but that they neglected their duty, and 
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suffered one of the docks to become unsafe by an accumu- 
lation of mud, and, knowing it to be so, allowed it to be 
navigated by vessels; and that the plaintiff, having a vessel 
such as was used and accustomed to navigate the dock, in 
endeavoring to enter and navieate the same, struck against 
the accumulation of mud, and the cargo was damaged. 

Held —(reversing the judgment of the Exchequer ),— that 
the declaration disclosed a good cause of action against 
the Trustees. Metcalfe v. Hetherington, 11 Ex. 257, dis- 
tinguished. 

It scems that it is the duty of persons receiving tolls, 
whether beneficially or as trustees, not to allow a dock to 
remain open for public use, when they know it to be unfit 
for such use. 


Bo.Ton v. JONES. 


Contract — Goods sold in name of another. 


The defendant, who had been in the habit of dealing at 
a shop with A, the apparent owner of the stock, sent a 
written order for goods, addressed to A, who was indebted 
to him. A had, in fact, sold out his stock, &e., to B, his 
foreman, who was aware of the course of dealing, and who 
filled the order, without notice that the goods were his. B 
afterwards sent, in his own name, an invoice of the goods 
to the defendant, which the latter repudiated. eld, that 
B could not recover the price of the goods of the de- 
fendant. 


PauL v. JOEL. 
Bill of Exchange, notice of dishonor. 


Plaintiff's agent called at defendant’s office on the day 
after a bill of exchange became due, of which defendant 
was drawer; he asked to see defendant, and being told that 
he was engaged, wrote on a piece of paper, “ b's accept- 
ance to Mr. J. for £500, due 12th January, is unpaid; pay- 
ment to Robarts & Co. is requested before four o'clock.” 
This was given to the clerk, who took it away and re- 
turned, and said it should be attended to. Field, that these 
facts were sufficient proof of due notice to defendant of 
the dishonor of the bill. 
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Barnett v. ALLEN. 
Slander. — Blackleq. 
Four judges of this court were equally divided in opinion 
upon the question whether to call one a “blackleg” was 
actionable, without proof of special damage. 


WILLEY v. West CornwaLL Rattway Company. 
Liability of railway company for goods beyond their line. 


The defendant company, owning a short line of railway 
in Cornwall, received a package of goods at Penzance, di- 
rected to the plaintiff at Wolverhampton in Staffordshire, 
“ per first steamer from Hoyle,” and gave a receipt for them 
as so addressed. The defendants had a station at Hoyle, 
and steamers ran thence to Bristol, from which place a rail- 
way was built to Wolverhampton. The defendants had no 
business connection with, or ownership of, the steamers 
or the last mentioned railway. If the package had not con- 
tained the direction “ per steamer,” the defendants would 
have sent the parcel by a land route. The goods were not 
damaged when delivered on board the steamer at Hoyle, 
but were damaged when received at Wolverhampton. Held, 
that the defendants’ contract was to deliver safely at Wol- 
verhampton. 

And that the defendants could not set up that such a 
contract was wtra vires. The court intimated, however, 
that the first question would have been more properly left 
to the jury, instead of being submitted, at it was, on a case 
stated. 

TuTON v. SANSONI. 
Description. — “ Gentleman.” 
An attorney’s clerk is not properly described as a “ gen- 
tleman.”’ 
JOHNSTONE v. SUMNER. 
Husband and wife—Liability of husband in case of separation by 
consent, 

Husband and wife had each an income settled upon them 
by the marriage contracts. They afterwards separated by 
mutual consent, and agreed to take their several incomes 
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respectively. Goods were supplied to the wife by the plain- 
tiff. Held, that in the absence of evidence that the wife’s 
income was inadequate or not duly paid, she had no implied 
authority to pledge the husband's credit. 


Queen’s Bench. 
Carr v. Duncan. 
Husband and wife — Debt of wife — Bankruptcy. 


To a declaration agaiust husband and wife, for a debt 
due from the wife before coverture, the husband’s bank- 
ruptcy is a good plea, there being no allegation that the 
wife is possessed of separate property. 


3usBY v. CHESTERFIELD Water Works anp Gas Co. 


Water for ‘* domestic use.” 


By a local water act the company were to supply the 
occupier of any house with water for “ domestic use,” at a 
certain rate, but for other uses they were entitled to a 
higher compensation. Held, that the occupier of a house 


with a stable adjoining, was entitled to use the water, for 
cleaning his own horse and carriage, at the lesser rate. 


BLAKEMORE v. BRistoL AND Exeter RatLway Company. 
Bailment — Loan — Stranger to the contract injured. 

Blocks of stone were carried by a railway company, and 
the consignee was to unload them, and he was allowed to 
use a crane belonging to the company, and furnished gra- 
tuitously for that purpose. The consignee went, with two 
servants, to the station, but finding one of the blocks too 
heavy for his servants, asked A,a bystander, to assist them. 
A, while assisting to unload the block, was injured through 
a defect of the crane, which was old and unsafe to the 
knowledge of the company. Held, that A, being a stran- 
ger to the contract, his representatives could not recover of 
the company for the damages so caused. See MWinterbot- 
tom v. Wright, 10 M. and W. 114. 

Tt seems that the lender of a chattel, for a beneficial use, 
would be liable for an injury to the borrower arising from 
a known defect in the chattel with reference to the use for 
which it was lent. 
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Wuitrreip v. Souta-Eastern RatLway Company. 
Corporation aggregate — Libel. 

An action for libel will lie against a railway company, or 
other corporation aggregate, without proof of express 
malice. 

SEECHAM v. SMITH. 


A, B and C made a joint and several promissory note, 
payable to B, one of the makers, and a third party. In an 
action by the payees against A, as upon his several note,— 
Held, that he could not plead in bar the fact that B was a 
party to the note as a joint note. 


Pearson v. Dawson. 
Sale of goods — Vendor's lien. 

A sold goods to B, taking his bills for the price, and 
entered B’s name in his delivery book, the goods remain- 
ing in A’s warehouse. B sold the goods to C, and gave 
him an order on A for them, which order A accepted, and 


thereafter delivered a part of the goods upon C’s order. 
C had given B bills for the price, which bills had been 
discounted, and were paid when due. B’s bills to A were 
dishonored. He/d, that A had no lien on that part of the 
goods sold to C which remained in the warehouse at the 
time of B’s insolvency. 


Lewis v. Levy. 
Libel — Report of proceedings before police magistrate. 

The privilege accorded to a fair and impartial report of 
proceedings in a court of justice extends to preliminary 
proceedings before a magistrate, sitting in an open police 
court, upon a charge for an indictable offence, where the 
proceedings terminate in a dismissal of the charge, and al- 
though the report following the proceedings, which occupy 
several days, is published in different numbers of a news- 
paper. 

But the privilege does not extend to the comments of the 
reporter, as, in a charge of perjury, that the evidence of 
certain witnesses entirely ne ratived the defence, and satis- 
fied the court that the defendant stated what he knew to be 
false. 
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Tue British Evpre Surppinag Company v. SOAMES. 
Lien for repairs of ship — Dock-rent. 

An artificer who has repaired a ship,and afterwards de- 
tains her in right of his lien until his bill, a part of which is 
disputed, is paid, has not, in the absence of express con- 
tract, any lien for dock-rent for the vessel during the time 
of such detention. 


Hiaas v. Goopwin. 


Patent-infringement. 


The production by means of a known deodorizing agent 
applied to sewage, of a valuable manure, not before made, 
is patentable. To use the means for the purpose of deo- 
dorizing sewage, and not for profit and not obtaining any 
article of profit, is no infringement. 


Tue Mayor, ALDERMEN AND BurGESSES OF CAMBRIDGE v. 
DENNIS. 
Principal and surety — Treasurer of municipal corporation — 
Change of duties. 

A surety was bound for the good conduct of his princi- 
pal, as treasurer of a municipal corporation. The treasurer 
was at that time elected annually; the tenure of office was 
afterwards changed, by statute, to that during the pleasure 
of the council. He/d, the surety was discharged, although 
the bond was that the treasurer should faithfully discharge 
his duties under a certain statute, “and all other statutes 
that might thereafter be passed,” &e. 


LANDON v. JARVIS. 


Arrest by touching through broken window. 

In a scuffle between a sheriff's officer and a person in the 
house which the officer was attempting to enter through an 
open window, a pane of glass was broken, but not by the 
officer. The window was then shut down, and the officer 
put his hand through the broken pane, and touched the per- 
son against whom he held the writ. He/d, an arrest, and 
that the officer was justilicd thereupon in breaking the 
outer door to take the debtor on his refusal to admit him, 








Recent English Cases. 


Common Bench. 


PaRrkKER v. IBBETSON. 
Hiring for a year— Custom to explain contract. 

By a written agreement, signed by plaintiff and defend- 
ant, the former agreed to serve the latter as agent in the 
woollen business, at £150 per annum; and the defendant 
agrecd to make up the salary to £180, if, at the end of the 
year, he should find that the business done by the plaintiff 
could justify it. 

The declaration alleged a hiring for a year, and a dis- 
missal before the end of the year. Plea, that the con- 
tract was made subject to a custom of the trade, that the 
employer might dismiss the agent by giving him a month’s 
notice, and that defendant had done so. 

At the trial, the jury found that the custom existed, but 
that the contract was a special hiring, to which the custom 
did not apply. 

Held, that the question whether the contract excluded 
the custom, was for the court, and that the verdict for the 
plaintiff must be set aside. 


Wiuus v. De Castro. 


Joint liability — Release, with reservation of rights against other 
parties. 


Defendant was jointly liable with A and B for a debt to 
plaintiffs. A and B assigned all their effects for the bene- 
fit of their creditors, and the plaintiffs executed the deed, 
which contained a release of A and B. The deed also con- 
tained this clause: “It shall be lawful for the creditors to 
execute these presents without prejudice to any mortgage, 
&ec., or to any claim against any surety or sureties, or any 
other person or persons who may be liable for the payment 
thereof.” 

Held, that the release was so modified by this clause, as 
to amount only to a covenant not to sue, and that the plain- 
tiffs retained their rights against the defendants. 
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Laws v. Rann. 


Time within which to present cheque. 


Held, in accordance with Robinson v. Hawksford, 9 Q. B. 
52, that no time less than six years would be an unreason- 
able time within which to present a banker’s cheque, unless 
some loss were occasioned by the delay. 


Berwick v. HorsFau. 


Construction of evidence of contents of lost instrument. 


Where oral evidence of a lost written document is 
allowed, the construction of the evidence is for the court 
and not for the jury. 


MeTCALFE v. BRIGHTON AND Soutu Coast Rattway Co. 


Joint contract. 


The two plaintiffs packed in a box belonging to one of 
them, jewelry and other valuables belonging partly to one 
and partly to the other; a servant addressed the parcel to 
the plaintiff who owned the box, and sent it by the de- 
fendant company. Held, there was evidence of a joint 
contract by the company with both plaintiffs, and that an 
action for loss of the box was rightly brought by both 
jointly. 


NEWALL v. ELLiorr. 
Patent — Publication. 


Although a disclosure made in the course of a profitable 
use of an invention previously ascertained to be useful, 
would be a publication and dedication to the public, yet 
the experiment really made for the purpose of testing 
the invention, as, for example, the laying down of a sub- 
marine electric telegraph cable in deep water, would not 
be such a dedication, although it turn out to be actually bene- 
ficial to the inventor in the particular instance. 
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Recent English Cases. 


Corsy v. HI. 


Private right of way — Leave and license — Obstruction. 

A person having leave and license from the owner to use 
a private way, and sustaining injury through the negligence 
of a person placing building materials upon it, has a cause 
of action against such person; and he need not aver that 
the defendant placed the materials there without the 
owner's permission, for the owner would have no right to 
place a dangerous obstruction in the way without revoking 
the license. 


Notman v. THE ANcHoR INsuRANCE Company. 

Life insurance — Permission to reside abroad — Construction. 

Upon a policy of insurance upon the life of A was in- 
dorsed this memorandum :— 

“ Ancoor INsurANCE Orrice, June 23, 18553. 

“The life assured under this policy being about to pro- 
ceed to and reside at Belise, in the state of Honduras, and 
an extra premium having been paid for the extra risk of 
such residence for one year, permission is hereby granted 
to the life assured to proceed to and reside at Belise afore- 
said, and for the time aforesaid, and for so long thereafter 
as the extra premium shall from time to time be paid 
along with the premium payable on this policy as within 
expressed.” 

A did not leave England until about three years after 
the date of this memorandum. He then went to Belise, 
and died there within one year after his arrival. Held, on 
the construction of the memorandum, that the defendants 
were liable on the policy. 


Admiralty Instance Court. 
THe Spirit OF THE AGE. 
Salvage by steamer—Apportionment between owner and crew. 
Where important salvage service is rendered by a 
steamer, and both the vessel and crew are in considerable 
danger, the owner is entitled, for the services of the vessel, 
to a reasonable compensation. In such a case, the expense 
of repairs and detention was first allowed to the vessel, 
and a moiety of the net salvage. 
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Tue Royau Arca. 


Bottomry bond — New voyage from foreign port — Postponement of 


payment beyond duration of voyage. 


It seems that the master of a British vessel cannot, even 
with the consent of the owner, grant a bottomry bond upon 
the vessel while lying in a British port, to enable her to 
undertake a new voyage. But if the vessel be in a foreign 
port, a bond may be given for a new voyage, as well as for 
the return of the vessel to her home port. 

A bottomry bond may be given to one who has pledged 
his own credit for the expenses incurred, although he has 
not at the time advanced any money. Nor is any particular 
rate of interest essential to the validity of a bottomry bond ; 
though, if a low rate of interest is received, it may raise 
a suspicion that a sea risk was not intended. 

Where a valid bottomry bond was given, for a certain 
voyage, and at the termination of that voyage the holder 
agreed with the master to postpone the payment of the 
bond until the end of another voyage,— Held, that the agree- 
ment and bond, together, constituted a new contract, not in 
the nature of bottomry, and over which the Admiralty Court 
had no jurisdiction. 


THE STANDARD. 

Charter-party — Bottomry bond whether subject to terms of charter. 

A chartered a ship, then on an outward voyage, to load 
a cargo at Cuba for London, and agreed with the owner to 
advance, by his agent, such sums as should be required by 
the ship at Cuba. The master gave a bottomry bond on 
the ship and freight before she arrived at Cuba. Moneys 
were advanced at Cuba, according to the agreement. Hed, 
in a proceeding in admiralty on the bond, that the charterer 
was entitled to deduct from the freight the sum she had ad- 
vanced at Cuba, and bring the balance only into court. 


THE Livpa. 
Ships and shipping — Collision — Subsequent expenses. 
Where collision has occurred, the presumption is that 
subsequent damages and expenses are chargeable to the 
collision. 





N 
iY 
* 
% 
. 











380 Notices of New Publications. 


When ships A and B came into collision, both vessels 
being found to be in fault, and ship B was afterwards aban- 
doned by her master and crew, and was picked up by an- 
other vessel and carried into Madeira, by which large 
salvage expenses were incurred; and the court upon con- 
sultation with the Trinity Masters considered that the B 
was improperly abandoned through want of ordinary nauti- 
eal skill on the part of the master; Held, that the salvage 
expenses were chargeable to the misconduct of the master, 
and would form no part of the damage to be divided 
between the vessels. 


Tue Linpa Ftor. 


Mariners’ lien — Priority. 

Where a foreign ship is condemned in damage arising 
from a collision, and the proceeds of sale are not more 
than sufficient to meet that damage, her crew have no prior 
right as against the ship, in the Court of Admiralty, for their 
_wages, the owner of the ship not being shown to be 

bankrupt. 


NOTICES OF NEW PUBLICATIONS. 





A Treatise oN THE LAw oF Suits spy ATTACHMENT IN THE 
Unitep States. By Cuarvies D. Drake, or Sr. Louis, Mis- 
sourt. Second edition, revised and enlarged ; with an Appendix, con- 
taining the leading statutory provisions of the several States and Ter- 
ritories, ete. Boston: Little, Brown & Co. 1858. pp. 767. 

The first edition of this work, published four years since, was a bold and 
practical attempt to show that the law of attachment, as existing in the 
United States, although founded entirely upon statutes and customs which 
have been enacted, and have grown up in the several colonies and states 
since the settlement of the country, and now mainly relying upon written 
law, has sufficient resemblance throughout the country to render possible 
and useful a treatise upon the general subject. That the author’s opinion 
upon this vital point was correct, the work itself, and the necessity for a 
second edition, abundantly show; and we may add that one of the advan- 
tages of such a treatise is, that it helps to create and consolidate the uni- 
formity of construction and enactment from which its value is originally 
derived. The subject,as we have said, is almost wholly American; the 
mode of proceeding by attachment of property having grown naturally 
out of our circumstances and course of legislation, which have always 
tended to free the person and hold the estate of the debtor. Only eleven 
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English cases are cited in the first edition of Mr. Drake’s book, out of a 
total of nearly twelve hundred. 

The book is remarkably well written, in a clear and easy style, with 
abundant research, and yet without redundancy. Decisions are cited 
from all the states, and they have all been faithfully examined, and care- 
fully entered into the text by the author himself, so that the work is his 
treatise, and not merely a compilation or digest. We confess our sur- 
prise that i in so careful a work the statement should be found, which we 
read at § 10, that attachments, in general, only issue in actions founded on 
contract; that the remedy is for “creditors,” and for the collection of 
“ debts. n Now in Massachusetts, and in New England generally, any 
action at law, even real actions, and in some states any suit in equity, even 
for the specific performance of a contract, may be initiated by the attach- 
ment of the detendant’s property. 

It is not so remarkable that our author should cite the case of Cleverly 
v. Brackett, 8 Mass., 150; for although our lawyers are aware that the 

case is not, and never was, of authority, yet as it is reported under the 
semblance of law, is liable to citation out of the Commonwealth. 

These are the only mistakes which a careful examination of a considera- 
ble part of this able and excellent work has disclosed to us, and we can 
cerdially endorse it as of great interest and value to the profession. 


VISITATION AND SEARCH; or, An historical sketch of the British claim to 
exercise a maritime police over the vessels of all nations, in peace as well 
as in war; with an inquiry into the expediency of terminating the 
eighth article of the Ashburton treaty. By Wittram Breacu LAw- 
RENCE, editor of “ Wheaton’s Elements of International Law.” Boston : 
Little, Brown & Co. 1858. pp. 218. 

An Inquiry Into THE Rigur or Visit or Approacu BY Surprs 


or War. By James Wurman, Esq., B. A., Barrister at Law, of 


Nova Scotia. New York: James Miller. 1858. pp. 31. 
The learned editor of Wheaton’s “ Elements” has given us an elaborate 
and convincing treatise, exhaustive of the learning, whether English, 


American or continental, upon the vexed question of the alleged right of 
visit in time of peace. He has shown, very satisfactorily, that the claim of 


right is denied by a large preponderance of the most respectable authority, 
although great names will not be found wanting on the other side. 

His essay, begun and partly published at a time when the question ap- 
peared to be of almost alarming importance, is tinged ‘with the belligerent 
tone natural to that period, and which leads the author to a much greater 
strength of condemnation for the unfounded claim then supposed to be 
insisted upon by the government of England, than, in the result, he finds 
praise for the undoubted grace and manliness of its entire relinquishment ; 
a tone which contrasts with the quiet of the public mind when the essay 
in its matured form actually issued from the press, but which must be 
charged to the circumstances which originated the essay itself. 

Besides the main discussion, now quieted by compact as well as by au- 
thority, Mr. Lawrence incidentally discusses the expediency of our present 
measures for the suppression of the slave-trade, and argues, not without much 
apparent reason, that our squadron on the coast of Africa serves only, so 
far as it effects anything, to augment the prize money of the English ofli- 
cers and crews, but that it has not acc omplished the results which were 
expected from its establishment; and that, if the traflic is to be sup- 
pressed, it must be by active and eflicient measures of colonization, which, 
while civilizing the country, would render the slave-trade impossible. We 





= oe AH tet Pe 


Se ee 


4 
: 











Notices of New Publications. 


hope the remedy may be tried, for we believe that our whole country and 
the cause of humanity will gain by more earnest, liberal, and enlightened 
efforts in the direction of African colonization. 

We have said that, in our opinion, the right of visit, in time of peace, 
cannot be maintained as part of the existing international law. It by no 
means follows that the maritime nations cannot, by treaty, agree upon some 
mode by which the identity and true national character of vessels may be 
ascertained. We think, indeed, that our diplomatists may be very use- 
fully employed in arranging such treaties. And this is our answer to Mr. 
Whitman’s pamphlet, which is devoted chiefly to showing the ineflicacy of 
existing arrangements, without some analogous power. He argues the 
existence of the power from its high expediency, — we admit the expe- 
diency, but only as an argument for further negotiation. 


A PracticaL Treatise ON THE Revenve LAws or THE UNITED 
Srates. By C. C. Anprews, Counsellor at Law, author of “A 
Digest of the opinions of Attorneys General of the United States.” 
Boston: Little, Brown & Co. 1858. 1 vol., 8vo, pp. 408. 

This work is the only one on the Revenue Laws of the United States, 
and will be found useful by practising lawyers in our commercial cities. 
Mr. Andrews has evidently spent much time and labor in its preparation, 
and, to the extent to which it goes, it is accurate and reliable. The facili- 
ties which the author enjoyed by some years’ employment in the Depart- 
ment of the Treasury, at Washington, have given him a knowledge of 
the practical working of the laws which he undertakes to expound. 

We cannct but regret, however, that a larger plan did not suggest itself 
to the learned author, and that he has not grappled with the inner mys- 
teries of his subject. We should like to have a thorough guide to the 
rules and regulations of the Treasury Department; and, still more, a 
thorough discussion and analysis of the power of the Secretary of the 
‘Treasury to make these regulations, its nature and extent, and the force 
and effect of these regulations, with references to the few decisions and 
dicta of the courts upon this point. Nor is the book entirely complete 
and exhaustive of the topics which it treats. In the chapter on Seizures, 
we miss two important cases, decided in 1855, The Washington in New 
York, and The Silver Spring in this district, in which, upon questions 
nearly similar, opposite decisions were arrived at. 

The dedication to Richard H. Dana, Esq., of our bar, is a graceful 
courtesy, and a pleasing evidence that high personal and professional 
character and talent may command and receive the respect of a true 
lawyer, notwithstanding differences of political opinions. 
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INTELLIGENCE AND MISCELLANY. 


Bankrupt Members or PARLIAMENT.—By the recent abolition of 


the property qualification, the law on this subject is found to remain in 
the following absurd condition. A candidate becoming bankrupt the day 
before his election may, nevertheless, be elected and keep his seat. It, 


however, his bankruptcy be deterred until the day after, he loses it, if 


within twelve months his bankruptcy be not superseded. The property 
qualification formerly prevented the admission ot a bankrupt; but as this 
has been unconditionally repealed, it follows that a bankrupt before elec- 
tion is a casus omiss’’s — there is no keeping him out or turning him out. 
A man, however, who has no more respect for Parliament than to become 
bankrupt after his election, may be promptly removed. In this state 
of things, it would seem to behoove candidates whose ‘ election expenses ’” 
are likely to be beyond their means, to expedite their bankruptcy, and 
be sure to fail in time. 


Unanruity or Jurtes. — Lord Campbell’s announcement that he 
will next session introduce a bill to modify the rule that requires juries 


to be unanimous, has been received with ominous growling by some of 


the newspapers, who see or pretend to see in it an invasion of British 
liberty. But Lord Campbell does not contemplate the change they affect 
to fear. Their arguments and oratory proceed upon the assumption that 
unanimity is no longer to be required in criminal cases. If it were indeed 
so, we should share their alarms and resort to resistance, though, perhaps, 
in soberer language. But Lord Campbell's suggestion, as we understand 
it, does not extend to criminal cases, but is limited strictly to civil causes, 
which are, in their nature, calculated to cause differences of opinion, and 
in which the issue is not simply whether the charge is proved, but what 
are the merits ? where there is muvh to be said on both sides, and where 
the questions to be determined are various and intricate. In such cases 
unanimity is not merely undesirable,—it is impossible. It does not exist 
in fact, but only inform. The verdict is usually a compromise. ‘The jury 
agree upon the general question for whom the verdict must be, but the 
damages must bea matter of arrangement. Lord Campbell merely pro- 
poses to abolish a sham and substitute a reality. Ile desires to save 
to suitors the expense of two trials, because one crotchety juror differs 
from the rest and will not yield. 

The present result of such a position is the discharge of the jury, and 
the consequent cost of a second trial. _ Instead of finding fault with Lord 
Campbell for his promise to amend this serious defect in the law, the 
newspapers should have welcomed a new step in practical law reform.— 
Law Times. 
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INSOLVENTS IN MASSACHUSETTS. 





Name of Insolvent. 


Residence. 





Adams, Charles 
Albro, Emilius 8S. 
Baker, John R. (1) 
Barlow, Alvan H. (2) 
Barnard, Granville 
Bemis, Daniel W. 
Bird, Charles G. 


Blanchard, Douglas F. 


Boole, George 
Boole, Thomas P. 
Bowen, John A, 
Brown, Ira P. 
Brown, Jonathan G. 
Calder, John W. 
Coggshall, George O. 
Crehore, Edward 
Dallinger, Charies 
Dean, Benj. R 
Donaldson, Jane H. 
Doughty, James 

Dow, Joseph 

Farwell, Jacob 
Fletcher, Moore R. 
Foster, Alonzo A. } (4) 


lis 
j (3) 


Foster, Wm. D. § 
Goodale, Benj. H. 
Hartshorn, John 
denkins, Abijah 
Johnson, Wm. I. (1) 
Lannon, James » 
Learned, Samuel S. 
Leech, Clinton C. 
Leonard, Lewis 
Leseur, Joseph A. 
Lyon, Albert B. | - 
Lyon, Otis T. J (6) 
Morey, Jesse A. (2) 
Mountfort, Vincent 
lage, Thomas 
Persons, Geo. W. 
Richards, John B. 
Ross, John C. 
Sargent, John W. 
Stokes, Hannah 
Taft, Wm. H. 
Trant, Thomas 
Waite, James M. 
Winde, Lewis 


Boston, 
Chicopee, 
Holy oe, 
ve, 

Watertown, 
Springtield, 
Roxbury, 
Uxbridge, 


Boston, 


Douglas, 
Lynn, 
lewksbury, 
Boston, 
Chicopee, 
Boston, 
Cambridge, 
awe, 
Boston, 
Charlestown, 
Woburn, 
Waltham, 
Cambridge, 


Boston, 


W orcester, 
Boston, 
Boston, 
Holyoke, 
Lowell, 
Watertown, 
Wilbraham, 
Wendell, 

| Boston, 


Wayland, 


Lee, 
Chelsea, 
Cambridge, 
littsfield, 
Boston, 
Roxbury, 
Westboro’, 
Harwich, 
Uxbridge, 
Boston, 
Templeton, 
Chelsea, 








Commenceme’t 
of Proceedings. 
1858. 
Aug. 25, 
July 14, 


(1) John R. Baker & Co., Holyoke. 

(2) Morey and Barlow, (firm not stated) Lee. 
(3) G. & T. Boole, Boston. 
(4) Wm. D. Foster & Son, Boston. 
(5) Otis T. Lyon & Son, Wayland 


| Name of Judge. 
' 
] 


Isaac Ames. 

John Wells. 

John Wells. 

Daniel N. Dewey. 
Wim. A. Richardson. 
John Wells. 

George White. 
Henry Chapin. 

Isaac Ames. 

Henry Chapin. 

Geo. F. Choate. 
Wm. A. Richardson 
Isaac Ames, 

John Wells. 

Isaac Ames. 

Wm. A. Richardson. 
D. N. Dewey. 

Isaac Ames, 

Wm. A. Richardson. 
Wm. A. Richardson. 
Wm. A Richardson. 
Wim. A. Richardson. 
Isaac Ames. 

Henry Chapin. 

Isaac Ames. 

Isaac Ames. 

John Wells. 

Wm. A. Richardson. 
Wim. A. Richardson. 
John Wells. 

Charles Mattoon. 
Isaac Ames. 


Wm. A. Richardson. 


D. N. Dewey. 

Isaac Ames. 

Wm. A. Richardson. 
D. N. Dewey. 

Isaac Ames. 

George White. 
Henry Chapin. 

J. M. Day. 

Henry Chapin. 

Isaac Ames. 

Henry Chapin. 

Isaac Ames. 





